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ASSESSMENT  OF  THE  PLAN  TO  LIFT  THE  BAN 
ON  HOMOSEXUALS  IN  THE  MILITARY 


House  of  Representatives, 
Committee  on  Armed  Services, 
Military  Forces  and  Personnel  Subcommittee, 

Washington,  DC,  Wednesday,  July  21,  1993. 
The  subcommittee  met,  pursuant  to  call,  at  10  a.m.  in  room  2118, 
Raybxim  House  Office  Building,  Hon.  Ike  Skelton  (chairman  of  the 
subcommittee)  presiding. 

OPENING  STATEMENT  OF  HON.  IKE  SKELTON,  A  REPRESENTA- 
TIVE FROM  MISSOURI,  CHAIRMAN,  MILITARY  FORCES  AND 
PERSONNEL  SUBCOMMITTEE 

Mr.  Skelton.  The  subcommittee  will  now  come  to  order. 

Today  the  subcommittee  turns  its  attention  to  one  of  the  most 
controversial  issues  confronting  the  nation  today,  lifting  the  ban  on 
homosexuals  in  the  military.  The  time  constraints  between  the 
President's  announcement  and  the  markup  is  seven  days,  five  days 
fi-om  now.  Undoubtedly,  we  will  write  into  law  and  codify  the  pol- 
icy. 

We  must,  in  our  subcommittee  and  hence  the  committee,  write 
it  to  be  fair  to  all  uniformed  personnel,  write  it  to  ensure  unit  cohe- 
sion, to  keep  our  fighting  forces  the  best  because  second  place  does 
not  count  in  the  battlefield,  and  write  it  to  meet  the  constitutional 
standards.  All  of  this  we  must  do  within  five  days. 

Over  the  course  of  the  next  two  days,  the  subcommittee  will  con- 
duct four  hearings  to  assess  the  plan  announced  by  the  President 
on  Monday.  During  the  morning  and  afternoon  sessions  today,  the 
subcommittee  will  focus  on  understanding  the  President's  policy, 
determining  the  level  of  support  for  that  policy  within  the  Depart- 
ment of  Defense  and  determining  if  the  policy  is  feasible,  practical 
and  understandable. 

Tomorrow  there  is  another  full  day  of  hearings  scheduled.  The 
subcommittee  will  turn  its  attention  to  important  legal  questions, 
to  determine  if  the  policy  is  defendable  and,  of  course,  workable  on 
an  installation  level,  and  most  important,  constitutionally.  The 
statement  of  the  President  appears  to  continue  the  policy  regarding 
homosexuals  in  the  military  which  existed  prior  to  January  1993. 

The  policy  seems  to  describe  homosexuality  as  incompatible  with 
military  service,  but  it  just  does  not  say  it  clearly.  With  this  policy, 
the  President  appears  to  have  accepted  the  principle  that  attitudes 
among  the  people  of  a  unit  do  make  a  difference  and  must  be  con- 
sidered. 

This  is  the  old  policy  with  a  new  name  and  a  couple  of  twists. 
The  twists  include  the  elimination  of  the  practice  of  questioning  re- 
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emits  and  active  duty  personnel  about  sexual  orientation;  a  limita- 
tion on  investigations;  and  the  creation  of  a  rebuttable  presumption 
that  service  members  who  acknowledge  homosexuality  are  engag- 
ing in  homosexual  acts  or  they  have  a  propensity  to  do  so.  These 
exceptions  are  the  threads  of  progress  for  homosexuals  in  the  mili- 
tary to  distinguish  this  new  poUcy  from  the  old. 

As  hard  as  the  authors  of  this  policy  worked  to  remove  questions 
about  these  exceptions,  many  questions  remain.  I  suspect  that 
much  of  today's  hearing  will  be  consumed  by  Members'  questions 
concerning  those  elements  of  this  policy  that  make  it  difiTerent  from 
the  policy  that  many  consider  correct  and  not  in  need  of  fixing. 

Personally,  the  President's  initiative  has  been  a  disturbing  issue. 
I  want  to  support  the  President,  but  my  family  background  is  deep- 
ly rooted  in  religious  values,  and  most  of  my  constituents  have  said 
they  beheve  the  President  is  off  track.  Also,  they  are  very  cautious 
about  any  change  that  potentially  threatens  the  morale  and  cohe- 
sion of  our  fighting  force.  We  must  not  fundamentally  risk  under- 
mining the  best  military  force  in  our  Nation's  history  for  a  policy 
change  that  need  not  happen. 

The  concept  of  "second  best"  is  not  an  acceptable  option  on  the 
battlefield.  I  am  sure  the  Joint  Chiefs  will  confirm  that  today.  Ac- 
cordingly, I  must  count  on  those  who  are  not  comfortable  with  the 
old  policy  yet. 

I  wanted  these  hearings  to  be  fair  and  air  the  President's  solu- 
tion. I  do  know  not  what  the  final  solution  will  be,  but  whatever 
it  is,  it  must  codify  this  issue  and,  ladies  and  gentlemen,  put  it  to 
rest. 

We  are  very  fortunate  and  privileged  to  have  a  most  esteemed 
panel  before  us  today  to  present  the  President's  case.  I  would  add 
that  the  President  is  also  fortunate  and  privileged  to  have  these  ex- 
traordinary American  leaders  representing  their  views. 

We  will  hear  first  from  the  Secretary  of  Defense,  our  former  col- 
league, Les  Aspin,  and  the  Chairman  of  the  Joint  Chiefs  of  Staff, 
Colin  Powell. 

I  understand  Secretary  Aspin  must  leave  at  noon,  and  when  he 
leaves,  we  will  ask  the  Joint  Chiefs  to  join  General  Powell,  and 
they  are  all  at  the  table  today. 

We  welcome  Admirals  Jeremiah  and  Kelso,  General  Sullivan, 
General  McPeak  and  (Jeneral  Mundy. 

We  are  very  grateful  for  your  attendance  today  and  we  are  hon- 
ored to  have  you  here.  Let  me  express  my  sincere  thanks  to  Chair- 
man Dellums.  I  think  I  speak  for  all  the  members  of  the  sub- 
committee when  I  say  we  appreciate  the  confidence  you  have 
shown  in  us  by  entrusting  this  important  issue  to  our  care. 

The  Chairman  has  always  said  that  his  intention  was  for  the  full 
committee  to  deal  with  the  policy  implications  of  lifting  the  ban 
and  our  subcommittee  would  deal  with  the  implementation  of  an 
annoimced  policy.  I  believe  this  approach  is  right  on  target  and  I 
appreciate  the  opportunity  to  address  this  issue. 

Before  we  proceed,  there  are  a  few  administrative  issues  to  re- 
solve. First,  as  some  Members  have  already  noted,  the  seating  has 
been  left  in  full  committee  order.  This  is  necessary  due  to  the  short 
time  between  the  full  committee  session  and  the  start  of  this  hear- 
ing, as  well  as  the  expectation  and  the  number  of  full  committee 


Members  not  on  the  Armed  Forces  and  Personnel  Subcommittee 
who  would  attend  the  hearings. 

Second,  seating  arrangements  will  not  affect  the  order  in  which 
Members  will  be  recognized  for  questioning  because  there  are 
Members  in  attendance  from  both  the  subcommittee  and  the  fiill 
committee. 

Let  me  annoimce  the  following  rules  for  today's  hearing  govern- 
ing the  order  in  which  Members  are  to  be  recognized  for  questions. 

It  is  the  intention  of  the  Chair  to  first  recognize  the  Ranking 
Member,  Mr.  Kyi,  immediately  after  I  call  upon  my  full  Chairman. 
Thereafter,  I  will  ask  the  Ranking  Member  of  the  full  committee, 
Mr.  Spence,  to  make  his  comments. 

Members  of  the  full  committee  will  be  recognized  after  the  sub- 
committee Members.  It  is  my  hope  that  this  order  of  recognition 
will  avoid  confusion  and  lead  to  a  more  orderly  hearing  at  this 
time. 

I  recognize  Mr.  Dellums  for  his  comments. 

Mr.  Dellums. 

Mr.  Dellums.  I  thank  the  gentleman  for  yielding. 

Let  me  welcome  you,  Mr.  Secretary,  and  you,  General  Powell,  in 
your  capacity  as  Chairman  of  the  Joint  Chiefs,  and  all  the  other 
members  of  the  Joint  Chiefs  of  Staff. 

I  would  like  to  say  to  you,  Mr.  Secretary  and  General  Powell, 
thank  you  very  much  for  this  unprecedented  effort  this  morning. 

As  the  Chair  tmderstands  it,  the  Secretary  and  the  Chairman  of 
the  Joint  Chiefs  have  never  appeared  before  a  subcommittee.  I  ap- 
preciate the  fact  that  you  have  agreed  to  do  so,  because  the  Chair 
made  an  arrangement  quite  a  while  ago  that  separated  the  respon- 
sibility of  the  full  committee  from  the  subcommittee  on  this  matter. 

As  the  Chair  of  the  subcommittee  pointed  out,  the  role  of  the  full 
committee,  as  I  see  it,  is  to  embrace  the  broad  policy  implications 
of  what  we  do.  The  responsibilities  of  each  subcommittee  is  to  grap- 
ple with  the  nuts  and  bolts  and  substance  of  how  we  go  about  im- 
plementing policy. 

We  thank  you  very  much  for  doing  that. 

The  Chair,  while  considered  an  ex-officio  Member  of  any  sub- 
committee, is  not  a  Member  of  this  subcommittee  and  I  wanted  to 
provide  maximum  opportunity  for  the  subcommittee  to  engage  the 
panelists  today. 

The  Chair  just  pointed  out  that  I  would  have  more  substantive 
remarks  to  make  on  the  substantive  issue  when  this  matter  comes 
before  the  full  committee. 

I  thank  the  gentleman  for  jdelding. 

Mr.  Skelton.  Thank  you. 

Mr.  Kyi. 

Mr.  Kyl.  Thank  you,  Mr.  Chairman. 

Welcome,  Secretary  Aspin,  General  Powell,  and  members  of  the 
Joint  Chiefs  of  Staff.  I  want  to  echo  the  Chairman's  comments 
about  our  appreciation  for  your  appearing  before  the  subcommittee. 
Given  the  attendance  here,  it  may  not  appear  that  that  is  all  we 
are  about,  but  obviously,  because  of  the  importance  of  the  issue  and 
the  interest,  it  is  important  for  you  to  be  here.  But  we  especially 
appreciate  that. 


For  the  past  several  months,  you  have  been  examining  the  issue 
of  allowing  homosexuals  to  serve  in  the  military.  You  stressed  that 
the  central  issue  is  the  effectiveness  of  the  military  to  perform  its 
mission.  Individual  rights  are  subservient  to  the  mission  and  the 
unit.  Using  that  test,  you  have  agreed  to  support  President  Clin- 
ton's policy  of  July  19th.  Congress  will  now  consider  codifying  the 
policy. 

Such  a  policy  must  ensure  the  viability  and  readiness  of  the 
Armed  Forces  of  the  United  States.  I  must  admit  that  after  yester- 
day's hearing,  I  have  more  questions  than  I  did  before  as  to  wheth- 
er the  President's  policy  meets  this  test. 

Surveys  have  shown  that  the  vast  majority  of  military  leaders 
and  personnel  oppose  lifting  the  ban  on  homosexuals  because  of 
their  belief  that  such  action  would  negatively  affect  the  ability  of 
the  Armed  Services  to  carry  out  its  mission. 

Chairman  Powell,  you  have  stated  that  dropping  the  ban  on  ho- 
mosexuals would  be  prejudicisd  to  good  order  and  discipline.  There 
are  statements  that  all  of  you  have  made  to  this  general  effect.  I 
will  just  quote  one  other  individual  who  is  not  here,  General  Nor- 
man Schwarzkopf,  who  said:  "Allowing  homosexuals  in  the  Armed 
Services  will  destroy  the  miUtary.  Once  a  homosexual  comes  out  of 
the  closet  and  publicly  avows  their  homosexuaUty,  all  unit  cohe- 
siveness  is  lost." 

The  reason  previously  stated  was  that  homosexuality  is  incom- 
patible with  military  service. 

President  Clinton's  proposal  fiidges  the  fundamental  question  of 
whether  homosexuaUty  is  incompatible  with  miUtary  service. 

Because  it  has  been,  as  a  general  rule;  is  it  still?  If  so,  what  ex- 
actly is  it  about  homosexuality  that  is  incompatible  with  miUtary 
service?  The  policy  says  conduct;  what  conduct? 

Is  any  obvious  mamfestation  of  homosexuality  incompatible  with 
service  or  must  it  be  sexual  conduct  involving  physical  contact? 

Is  the  statement  of  homosexuality  incompatible  with  military 
service  or  nonverbal  statement.  What  about  a  statement  of  homo- 
sexual orientation  or  a  third-party  recoUection  of  a  statement? 

I  could  not  discern  a  consistent,  clear  and  certain  answer  to 
those  questions  ft-om  the  transcript  of  yesterday's  hearing.  The  pro- 
posed policy  would  stiU  require  discharge  for  sodomy,  a  violation  of 
the  Uniform  Code  of  MiUtary  Justice  (UCMJ).  Yet,  someone  said 
that  purely  from  a  miUtary  point  of  view,  in  other  words,  impact 
on  unit  cohesion,  discipline  and  good  order,  a  more  serious  problem 
is  the  public  manifestation  of  homosexual  orientation,  not  just  the 
UCMJ  violation. 

It  may  matter  Uttle  to  a  commander  if  an  individual  had  a  con- 
sensual Uaison  off  duty  and  off  base,  if  no  one  else  ever  knew  of 
it  and  the  individual  never  manifested  his  homosexuality  on  duty 
or  in  pubUc.  But  it  may  matter  a  great  deal  that  an  individual  pub- 
licly manifests  his  or  her  homosexual  orientation  on  duty  to  others 
in  the  unit. 

Yet  in  the  first  case,  discovery  of  the  event  guarantees  discharge, 
while  in  the  second,  it  may  weU  not.  Lawyers  wiU  argue  oyer 
whether  manifestation  requires  physical  contact  or  an  explicit 
verbal  admission,  while  Commanders  will  cedculate  whether  they 
have  investigated  roughly  equal  numbers  of  heterosexual  and  ho- 


mosexual  cases.  Meanwhile,  what  happens  to  unit  cohesion?  Is  ori- 
entation not  a  continuum  of  conduct?  In  any  event,  How  is  this  dis- 
tinction sustainable  in  court? 

I  have  highlighted  just  this  one  area  to  illustrate  what  seems  to 
be  an  inherent  contradiction  in  the  poUcy  offered  by  the  President. 
It  is  not  at  all  a  simple  "don't  ask,  don't  tell"  poHcy. 

Yesterdays  Washington  Post  carried  the  headline,  "PoUcy  tosses 
issue  to  courts."  Ambiguity  seen  leading  to  protracted  litigation. 
The  article  says,  "It  is  the  very  ambiguity  of  the  policy  and  wide 
discretion  permitted  commanders  in  the  field  that  gives  legal  ex- 
perts pause.  Even  some  military  officials  concede  that  the  courts 
may  have  difficulty  coping  with  aspects  of  the  pohcy." 

Tomorrow  the  committee  will  hear  from  lawyers  about  the  many 
legal  aspects  raised  by  this  policy.  Suffice  it  to  say  today  that  advo- 
cates of  both  the  ban  and  of  homosexual  rights  agree  on  one  thing, 
this  poUcy  is  headed  for  the  courts  and  the  outcome  is  much  less 
certain  than  the  cases  under  current  poUcy.  As  a  constitutional 
lawyer,  I  cannot  ignore  this  obvious,  admitted  troublesome  aspect 
of  the  new  policy. 

I  also  want  to  conclude  by  saying  that  I  have  a  special  apprecia- 
tion for  all  the  paneUsts  here,  for  your  serious  attention  to  this 
issue,  the  commitment  that  you  have  made  to  reach  a  good  deci- 
sion. You  are  all  patriots  and  my  respect  for  you  is  immense.  I  wel- 
come your  testimony  today. 

Mr.  Skelton.  Mr.  Spence. 

Mr.  Spence.  Thank  you,  Mr.  Chairman. 

As  already  has  been  pointed  out,  we  have  had  some  hearings  at 
the  ftill  committee  level  previously.  As  the  Chairman  of  the  full 
committee  said,  I,  as  Ranking  Member,  and  he,  as  Chairman  of  the 
full  committee,  are  here  in  an  ex-officio  capacity  before  this  sub- 
committee today.  I  will  have  remarks  later  on. 

Thank  you. 

Mr.  Skelton.  Thank  you. 

It  is  my  vmderstanding  that  statements  will  be  offered  by  Sec- 
retary Aspin  and  Gener^  Powell  and  the  other  gentlemen  will  be 
prepared  for  questions;  is  that  correct? 

That  being  the  case,  we  welcome  our  old  friend  and  colleague 
who  we  deeply  respect.  Secretary  Les  Aspin.  Everybody  knows  that 
this  is  your  39th  birthday. 

Secretary  ASPIN.  You  are  right. 

Mr.  Skelton.  I  want  to  welcome  everyone  here  to  your  birthday 
party. 

STATEMENT  OF  THE  HON.  LES  ASPIN,  SECRETARY  OF 

DEFENSE 

Secretary  ASPIN.  Let  me  just  say  that,  first  of  all,  I  would  like 
to  have  an  opening  statement  here,  just  as  a  short  response  to 
some  of  the  questions  raised  by  Congressman  Kyi.  I  think  what  you 
see  if  you  examine  this  policy  and  really  look  at  it,  is  that  what 
we  have  here  is  a  workable  compromise  on  the  issue.  Any  policy 
dealing  with  this  issue  that  is  anything  other  than  something  at 
the  extremes  is  going  to  have  gray  areas  and  ambiguity. 

You  can  adopt  a  policy  in  which  you  say  no  homosexual  goes  any- 
where near  the  military  no  way,  no  how.  You  would  then  ask  the 


question  when  they  came  into  the  service.  You  would  conduct  in- 
vestigations of  them  during  the  time  they  were  there  and  just  con- 
tinually drumbeat  people  against  gays.  That  would  be  an  unambig- 
uous position. 

The  other  extreme  would  also  be  an  imambiguous  position, 
where  you  let  gays  into  the  service  with  total  freedom  to  do  what- 
ever they  wanted,  no  ban  on  any  conduct,  any  activity,  et  cetera. 
Those  are  the  two  unambiguous  positions.  Anything  in  between  is 
ambiguous. 

The  current  policy  is  ambiguous.  The  pohcy  before  January  29th 
was  ambiguous.  Ambiguity  is  not  an  argument  against  any  policy, 
because  with  any  policy  you  are  going  to  have  ambiguity  and  gray 
areas,  and  rules  of  thumb  are  going  to  have  to  be  developed  to 
learn  how  to  deal  with  these  things. 

Again,  are  we  headed  for  the  comics?  We  are  going  to  have  to  test 
any  proposal  in  the  courts.  The  current  proposals  are  being  tested 
in  the  courts.  It  is  just  not  a  credible  attack  on  the  proposal  to  say 
it  is  headed  for  the  courts.  There  are  people  out  there  who  want 
to  litigate  lots  of  things  and  test  the  limits  and  push  different  agen- 
das, both  from  the  right  and  the  left.  And  they  will  be  doing  it 
through  the  courts  no  matter  what  we  do  or  what  you  do. 

I  tlunk  that  when  you  are  finished  today  and  you  look  at  it,  you 
will  discover  that  the  proposal  that  we  are  making  here  is  essen- 
tially a  proposal  which  is  a  sound  compromise  and  one  that  is, 
frankly,  more  enforceable  than  the  one  that  we  currently  have,  or 
the  one  we  had  before  January  29th. 

I  would  think  that  when  we  go  through  this  and  when  you  study 
it,  I  think  you  will  come  to  the  same  conclusion  when  you  look  at 
the  letter,  the  memorandiun  that  has  come  over  from  the  Justice 
I)epartment.  It  very  clearly  states  that  they  have  a  better  chance 
of  enforcing  or  getting  court  agreement  on  the  policy  we  are  pre- 
senting to  you  here  today  than  the  current  policy  or  the  previous 
policy. 

There  are  three  important  changes.  I  will  not  go  into  Janet 
Reno's  memorandum.  You  all  have  it  in  the  stuff  that  has  been  pre- 
sented to  you  for  these  hearings. 

She  says  there  are  three  changes  that  are  being  made  in  the  pol- 
icy and  the  policy  that  we  are  presenting  to  you  here  today,  that 
clearly  will  make  it  more  enforceable  in  the  courts  or  better  able 
to  be  enforced  in  the  courts  than  the  current  policy. 

With  that  general  introductory  comment,  let  me  say  I  want  to 
thank  the  Members  and  the  Chairman  for  the  opportunity  to  be 
here  today  to  talk  about  the  poUcy  on  homosexuals  serving  in  the 
military  which  President  Clinton  announced  Monday. 

As  the  President  said,  the  new  policy  is  balanced.  It  represents 
a  step  forward  while  protecting  a  strong,  ready-to-fight  military 
force.  And,  as  he  put  it,  the  pohcy  "provides  a  sensible  balance  be- 
tween the  rights  of  the  individual  and  the  needs  of  our  military." 
That  is  the  compromise.  We  have  balanced  the  rights  of  the  indi- 
vidual versus  the  needs  of  the  military,  and  that  is  at  the  core  of 
theproposal  which  we  have  here  before  you. 

This  issue  comes  to  us  not  only  because  President  Clinton  be- 
lieves individuals  should  be  able  to  serve  their  country  regardless 
of  sexual  orientation,  it  comes  to  us  because  questions  about  the 


question  of  sexual  orientation  are  being  raised  in  the  Nation  gen- 
erally, and  that  means  they  will  be  raised  in  the  military.  Our 
Armed  Services  are  too  large  and  too  representative  of  our  Nation 
as  a  whole  to  escape  social  issues. 

If  social  issues  are  being  discussed  in  the  Nation,  they  are  going 
to  be  discussed  in  the  context  of  the  Armed  Forces.  When  service 
members  returned  from  the  Gulf  War,  several  announced  their  ho- 
mosexual orientation  and  denounced  the  military  policy.  Many  col- 
leges with  ROTC  programs  have  questioned  the  militaiys  poUcy  on 
gays  and  all  of  you  with  colleges  that  have  ROTC  have  probably 
received,  as  I  used  to  receive  when  I  was  a  Member  of  Congress, 
letters  from  the  local  ROTC  programs  or  the  local  administrators 
of  these  programs  wrestling  with  the  issue  of  connecting  a  policy 
in  the  military  on  gays  with  a  different  poUcy  that  they  may  have 
had  at  the  university  on  gays. 

The  policy  has  been  challenged  in  court,  once  successfully  at  the 
trial  court  level.  The  House  Armed  Service  Committee  has  looked 
into  the  issue  since  the  spring  of  1992.  Senator  Metzenbaum  and 
Patricia  Schroeder  have  filed  amendments  to  completely  abolish 
the  ban  on  gays  in  the  military  during  consideration  of  the  1993 
Authorization  Bill. 

They  were  not  formally  offered  and  they  were  not  voted  on,  but 
I  think  this  showed  that  the  matter  was  on  the  horizon.  I  think 
this  issue  was  coming  to  us  anyway.  Even  if  George  Bush  had  been 
elected  in  the  fall  of  1992,  some  time  during  the  next  four  years 
we  would  be  dealing  with  this  because  it  was  bubbling  up  in  too 
many  quarters.  We  knew  this  when  we  set  the  two  main  tasks  we 
wanted  to  accomplish  in  our  first  six  months  at  the  Pentagon. 

One  of  those  tasks  is  something  that  we  will  be  back  to  talk  with 
you  a  lot  about  during  the  rest  of  the  summer.  That  is  the  Bottom- 
Up-Review  to  tell  us  what  military  forces  we  need  in  the  post-Cold 
War  area.  We  are  very  close  to  finishing  that. 

The  second  task  that  we  found  ourselves  facing  was  to  deal  with 
the  pressing  social  issues  that  we  faced.  There  turned  out  to  be 
three  of  them,  two  of  which  we  inherited,  one  we  kind  of  started 
up. 

One  is  sexual  harassment,  the  Tailhook  issue.  The  Tailhook  con- 
vention and  other  incidents  illustrate  that  the  military  is  far  from 
immune  to  this  problem.  Sexual  harrasment  is  an  issue  in  Amer- 
ican society  and  therefore  is  an  issue  in  the  American  military.  Ex- 
Mbit  A  in  that  whole  thing  is  the  Tailhook  convention  and  the  fall- 
out that  happened  there. 

The  second  social  issue  was  the  expanding  role  of  women.  In  the 
military  context  that  means  women  in  combat.  We  have  been  deal- 
ing with  that  issue.  What  is  the  right  role  for  women  in  combat? 

The  third  and  clearly  the  most  difficult  of  all  three  of  them  is  the 
issue  of  denying  the  opportunity  to  serve  based  solely  upon  sexual 
orientation. 

Now  with  all  three  of  these  we  basically  had  two  options.  One 
would  be  to  put  off"  dealing  with  them,  kind  of  stiff  them  and  hope 
that  they  would  go  away  or  at  least  go  away  until  all  of  us  leave 
office  and  leave  it  to  the  successor. 

The  other  way  we  could  deal  with  them  was  to  try  to  deal  with 
them  forthrightly,  making  constructive  changes  where  we  could 
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and  keeping  in  mind  that  above  all,  we  wanted  to  maintain  the 
readiness  of  the  forces  tiiat  we  are  building  for  the  new  era.  In 
other  words,  try  and  find  a  way  to  deal  with  these  social  issues  in 
a  forthright  manner  consistent  with  the  requirements  of  a  strong 
and  ready-to-fight  military  force. 

We  choose  the  latter.  We  choose  to  try  and  deal  with  these  forth- 
rightly.  Over  a  three-month  period  in  the  spring  and  summer  of 
1993,  we  have  taken  major  decisive  steps  to  deal  with  all  three  of 
these  issues.  In  April,  we  took  steps  to  deal  with  sexual  harass- 
ment and  the  role  of  women.  On  April  23  we  released  the  Tailhook 
report  and  began  a  process  of  investigations  of  that. 

I  want  to  compliment  the  Navy  and  Marine  Corps  for  their  work 
on  this  issue.  They  really  stepped  out,  took  the  issue  straight  on 
and  proceeded  to  investigate  tne  issue  of  Tailhook  and  follow  up 
with  procedures  based  on  what  they  learned  in  Tailhook,  and  made 
suggestions  for  change  that  we  ought  to  make;  this  is  a  very  impor- 
tant step. 

On  April  28th,  I  issued  the  directive  fi*om  the  Department  of  De- 
fense that  opened  up  a  lot  of  new  positions  to  women,  including 
combat  aircraft  and  on  combatant  Navy  vessels.  This  is  a  culmina- 
tion of  something  that  had  been  going  on  over  several  years.  A  lot 
of  committee  Members  have  been  involved  in  that  issue  over  the 
years  because  I  was  here  at  the  time  you  were  all  working  on  the 
issue. 

This  action  will  enable  the  miUtary  services  to  tap  a  pool  of  tal- 
ent that  had  been  blocked  because  these  jobs  were  closed  to 
women. 

The  third  was  more  difficult:  the  issue  of  gays  in  the  military. 
That  came  when  the  President  decided  to  send  over  a  directive  that 
makes  conduct — ^not  sexual  orientation,  but  conduct — the  focus  of 
the  Defense  Department  policy  on  who  can  serve  in  the  military. 
So  the  Department  did  not  ignore  these  3  issues. 

Instead  it  tackled  them  head  on,  up  fi*ont,  dealing  honestly  and 
constructively  with  them,  so  we  can  get  on  with  the  historic  chal- 
lenge of  shaping  our  forces  to  meet  the  dangers  of  the  new  post- 
Cold  War  world. 

I  would  like  to  say  a  little  about  how  we  developed  the  policy. 
On  January  19th,  President  Clinton  asked  me  to  review  the  policy 
on  homosexuals  serving  in  the  military.  The  President  directed 
that  the  Department's  policy  be  "practical,  reaUstic  and  consistent 
with  the  high  standards  of  combat  effectiveness  and  unit  cohesion 
our  Armed  Forces  must  maintain." 

We  conducted  an  extensive  review.  First  we  initiated  two  sepa- 
rate efforts  to  examine  the  issue  in  detail  and  help  us  develop  the 
new  policy.  One  was  the  working  group  which  consisted  of  flag  offi- 
cers from  the  each  of  the  services. 

The  second  working  group  was  from  the  Rand  Corporation.  The 
Rand  Corporation  has  a  long  history  of  working  on  military  person- 
nel issues.  Both  of  these  groups  provided  valuable  insights.  We  also 
paid  careful  attention  to  hearings  that  were  being  held  here  in  the 
House  and  over  in  the  Senate  on  this  issue,  in  the  House  and  Sen- 
ate Armed  Services  Committees. 

We  then  held  a  series  of  regular  consultations  with  the  Joint 
Chiefs  and  Acting  Secretaries  of  the  MiUtary  Departments.  We 


looked  at  how  the  military  dealt  with  major  social  changes  in  the 
past  and  we  consulted  with  the  Justice  Department  on  legal  issues. 

Throughout  all  of  this  process,  we  were  guided  by  the  position 
taken  by  the  President.  He  made  this  key  point,  "people  should 
have  the  right  to  serve  their  country,  and  if  denied  the  right,  it 
should  be  on  the  basis  of  behavior,  not  status." 

President  Clinton  also  outhned  two  major  criteria  for  a  new  pol- 
icy. First,  the  policy  must  maintain  the  high  morale  and  cohesive- 
ness  of  the  all-volimteer  force.  It  is  important  that  our  men  and 
woman  in  uniform  perform  well  on  the  job  together,  get  the  job 
done,  trust  one  another's  professionalism  under  pressure  and  work 
as  a  team.  That  is  the  core  of  the  whole  thing.  We  know  from  expe- 
rience that  cohesion  is  the  key  to  a  unit's  success  in  combat. 

Second,  President  CUnton  also  stated  that  our  new  poHcy  must 
protect  personal  privacy.  The  new  policy  must  respect  the  privacy 
of  a  member  of  the  military  who  is  dedicated,  capable,  and  con- 
scientious and  who  may  have  a  homosexual  orientation. 

It  must  respect  the  privacy  of  people  who,  because  of  the  unique 
nature  of  military  service,  must  live  in  close  quarters.  By  protect- 
ing privacy,  we  can  protect  unit  cohesion. 

Let  me  make  this  point  as  President  Clinton  did.  We  have  no  evi- 
dence that  homosexual  soldiers  are  less  capable  or  more  prone  to 
misconduct  than  heterosexual  soldiers.  That  brings  me  to  our  pol- 
icy. Let  me  just  hit  the  main  highlights  of  the  pohcy  and  then  I 
am  sure  you  will  have  a  lot  of  questions  to  deal  with  the  details 
of  it.  '^ 

As  a  general  rule,  the  Department  of  Defense  has  long  held  that 
homosexuahty  is  incompatible  with  military  service.  Nevertheless, 
the  Department  also  recognizes  that  there  are  exceptions  to  the 
rule  and  that  homosexuals  have  served  with  distinction  in  the 
Armed  Forces  of  the  United  States.  That  is  the  basic  kind  of  frame- 
work that  we  were  dealing  with  in  putting  together  this  policy. 

It  is  the  department's  behef  that  as  a  general  rule,  homosexual- 
ity is  incompatible  with  military  service.  However,  all  of  us  here 
and  anybody  who  served  in  the  military  will  be  able  to  tell  you 
that,  yes,  there  are  people  with  a  homosexual  orientation  \yho  have 
served  and  have  served  with  distinction,  and  you  see  it,  when 
somebody  occasionally  comes  forward  and  he  has  been  chosen  "sol- 
dier of  the  month"  or  a  "soldier  of  the  year"  of  some  unit  and  it 
turns  out  that  he  then  announces  that  he  is  gay. 

How  we  reconcile  this  is  the  policy  we  wrestled  with  and  the 
thing  we  are  presenting  to  you  today  is  how  you  reconcile  these  two 
points  in  terms  of  a  policy.  How  do  you  put  together  a  policy  that 
incorporates  these  two  facts? 

What  we  decided  was  that  we  were  going  to  judge  a  person's 
suitability  for  service  on  the  basis  of  conduct.  That  is,  not  what 
they  are,  but  what  they  do.  Under  the  new  policy,  homosexual  con- 
duct will  continue  to  be  grounds  for  discharge  from  the  military 
service. 

On  the  other  hand,  sexual  orientation  is  considered  a  personal 
and  private  matter.  Under  the  new  policy,  sexual  orientation  alone 
will  not  bar  individuals  from  military  service  unless  it  involves  ho- 
mosexual conduct. 
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Our  new  policy  includes  the  following  points:  First,  applicants  for 
military  service  will  not  be  asked  for  or  required  to  reveal  their 
sexual  orientation.  Applicants  will  be  informed  at  the  time  of  acces- 
sion of  the  requirements  of  accession  and  anything  in  the  policy 
that  will  cause  them  to  be  separated.  So  they  will  be  informed.  But 
they  won't  be  asked  anything. 

Second,  service  members  will  be  separated  for  homosexual  con- 
duct. 

Third,  commanders  and  investigating  agencies  will  not  initiate 
inquires  or  investigations  solely  to  determine  a  member's  sexual 
orientation.  That  is  a  major  change. 

While  service  members  will  not  be  asked  or  required  to  reveal 
their  sexual  orientation,  commanders  will  continue  to  initiate  in- 
quiries or  investigations,  as  appropriate,  when  there  is  credible  in- 
formation that  a  basis  for  dischargee  or  disciplinary  action  exists. 
Authority  to  initiate  inquiries  or  investigations  involving  homo- 
sexual conduct  shall  be  limited  to  commanders. 

It  cannot  be  initiated  by  the  investigating  agencies.  Commanders 
will  consider,  in  allocating  scarce  investigative  resources,  that  sex- 
ual orientation  is  a  personal  and  private  matter.  They  will  inves- 
tigate allegations  of  violations  of  the  Uniform  Code  of  MiHtary  Jus- 
tice in  an  even-handed  manner  without  regard  to  whether  the  con- 
duct alleged  is  heterosexual  or  homosexual  and  whether  it  occurs 
on-base  or  off-base.  The  same  poUcy  ought  to  be  for  both. 

The  commander  remains  responsible  for  ensuring  that  investiga- 
tions are  conducted  properly  and  that  any  abuse  of  authority  is  ad- 
dressed. The  constraints  of  miUtaiy  service  require  service  mem- 
bers to  keep  certain  aspects  of  their  personal  lives  private  for  the 
benefit  of  the  group.  That  means  no  statement  by  a  service  member 
that  he  or  she  is  homosexual. 

A  statement  by  a  service  member  that  he  or  she  is  homosexual 
or  bisexual  creates  a  rebuttable  presumption  that  the  service  mem- 
ber is  engaging  is  homosexual  acts  or  has  a  propensity  or  intent 
to  do  so.  That  means  the  service  member  has  the  opportunity  to 
present  evidence  that  he  or  she  does  not  engage  in  homosexual  acts 
and  does  not  have  a  propensity  or  intent  to  do  so. 

The  interim  policy  and  the  administrative  separation  procedures 
that  were  estabhshed  on  February  3,  1993,  will  remain  in  effect 
until  October  1,  1993.  This  new  poUcy  would  go  into  effect  on  that 
day,  because  you  need  a  certain  amount  of  time  to  get  the  word  out 
to  the  troops  and  get  everybody  understanding  what  the  policy  is. 
You  cannot  just  announce  it  one  day  and  put  it  into  effect  the  next. 

You  have  to  have  time  for  people  to  absorb  it.  It  also  gives  the 
Congress  a  chance  to  review  the  pohcy  and  decide  whether  they 
want  to  go  along  with  it  or  try  something  different. 

The  policy  does  important  things.  A  service  member  who  may  be 
homosexual  can  serve  under  this  proposal  without  lying  and  with- 
out fear  of  "witch-hunts." 

But  homosexual  service  members  will  have  to  play  by  the  rules. 
The  constraints  of  mihtary  service  require  service  members  to  keep 
some  aspects  of  their  personal  Uves  private  for  the  benefit  of  the 
group. 

To  sum  up,  I  believe  to  a  large  extent  the  President  has  achieved 
what  is  a  fiindamental  goal  that  he  wanted  to  achieve  here. 
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The  President  said  that  people  should  be  able  to  serve  their 
country  in  the  U.S.  military  regardless  of  sexual  orientation,  pro- 
vided they  play  by  the  rules.  I  think  this  policy  allows  that  to  hap- 
pen. Under  the  old  policy,  a  homosexual  service  member  had  to  lie 
and  actively  hide  his  or  her  orientation.  In  other  words,  they  had 
to  work  hard  to  keep  off  the  radar  screen. 

Under  the  new  policy,  they  will  actually  have  to  work  to  get  on 
to  the  radar  screen.  I  think  that  is  progress. 

Mr.  Chairman  that  is  the  end  of  my  statement.  I  would  like  at 
this  point  to  ask  if  Colin  Powell  could  say  a  few  words. 

Mr.  Skelton.  Certainly. 

[The  statement  of  Secretary  Aspin  follows:] 
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Good  morning.   Mr.  Chairman  and  members  of  the  commit-ee, 
it's  good  to  be  back.   I  appreciate  the  opportunity  to  talk  about 
the  new  policy  on  homosexuals  serving  in  the  military  announced 
by  President  Clinton.   As  the  President  said,  the  new  policy  is 
balanced.   It  represents  a  real  step  forward  while  protecting  a 
strong,  ready-to-fight  military  force.   And,  as  he  put  it,  the 
policy  "provides  a  sensible  balance  between  the  rights  of  the 
individual  and  the  needs  of  our  military." 

This  issue  comes  to  us  not  only  because  President  Clir.con 
believes  individuals  should  be  able  to  serve  their  country 
regardless  of  sexual  orientation.   Questions  about  how  the  issue 
of  orientation  should  be  handled  are  being  raised  in  the  na-ion 
generally,  and  that  means  they  will  inevitably  be  raised  ir.  the 
military.   Our  armed  services  are  too  large  and  too 
representative  of  our  nation  as  a  whole  to  escape  these  social 
issues . 

When  service  members  returned  from  the  Gulf  War,  several 
announced  their  homosexuality  and  denounced  military  policy. 
Colleges  with  ROTC  programs  have  questioned  the  military's 
policy. 

The  policy  has  been  challenged  in  court  —  once  successfully 
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ac  the  trial-court  level.   The  House  Armed  Services  Committee  r.as 
looked  at  the  issue  since  the  spring  of  1992.   Senator  Howard 
Metzenbaum  of  Ohio  and  Representative  Patricia  Schroeder  of 
Colorado  filed  amendments  to  completely  abolish  the  ban  on  gays 
in  the  military  during  consideration  of  the  1993  Defense 
Authorization  bill.   Neither  amendment  was  formerly  offered  cr 
brought  to  a  vote,  but  they  did  serve  notice  that  this  issue  was 
on  the  horizon  and  had  to  be  dealt  with. 

So,  I  think  it  is  clear'  that  even  if  George  Bush  had  been 
reelected  the  nation  would  have  had  to  deal  with  the  policy  en 
homosexuals  serving  in  uniform  in  this  four-year  period. 

We  knew  this  when  we  set  the  two  main  tasks  we  wanted  t: 
accomplish  in  our  first  si.x  months  at  the  Pentagon.   One  task  was 
to  complete  our  Bottom  Up  Review  to  tell  us  what  military  forces 
we  need  for  this  new,  post-Soviet,  post-Cold  War  era.   We  are 
very  near  completion  of  that  review. 

The  second  task  we  set  for  ourselves  was  to  deal  with  the 
pressing  social  issues  we  faced.   There  are  three  of  these. 

First  is  sexual  harassment.   The  Tailhcok  convention  and 
other  incidents  illustrate  that  the  military  is  far  from  immur.e 
to  this  problem. 

Second,  society  is  grappling  with  the  expanding  roles  of 
women,  and  in  the  military  that  means  the  issue  of  women  in 
combat . 

Third,  and  most  difficult,  is  the  the  issue  of  denying  the 
opportunity  to  serve  solely  on  the  basis  of  sexual  orientation. 


15 


We  basically  had  two  options  for  dealing  with  these  issues. 
We  could  put  off  dealing  with  them  or  we  could  deal  with  them 
forthrightly,  making  constructive  changes  that  preserve  our 
readiness  and  fit  the  forces  we  are  building  for  a  new  century. 
We  chose  the  latter. 

Over  a  three-month  period  in  the  spring  and  summer  of  1993, 
we  have  taken  major,  decisive  steps  to  deal  with  all  three. 

In  April,  we  took  steps  to  deal  with  sexual  harassment  and 
with  the  role  of  women. 

On  April  23,  we  released  the  Tailhook  report  and  began  a 
process  that  will  make  the  military  a  national  leader  in 
combating  sexual  harassment  as  actions  in  earlier  years  made  the 
military  a  national  leader  in  combating  racial  discrimination. 

On  April  28,  I  opened  new  positions  to  women,  including 
service  in  combat  aircraft  and  on  combatant  Navy  vessels.   This 
action  will  enable  the  military  services  to  tap  a  pool  of  talent 
that  had  been  blocked  because  these  jobs  were  closed  to  women. 

And  finally,  on  July  19,  acting  on  instructions  from  the 
President,  I  signed  a  directive  making  conduct  —  not  sexual 
orientation,  but  conduct  —  the  focus  of  Defense  Department 
policy  on  who  can  serve  in  the  military. 

So  the  Department  didn't  ignore  these  issues.   Instead,  we 
tackled  them  up-front.   We  dealt  honestly  and  constructively  with 
them,  so  we  can  get  on  with  the  historic  challenge  of  shaping  our 
forces  to  meet  the  dangers  of  the  post-Cold  War  world. 

Now  before  I  describe  the  new  policy  on  homosexuals  serving 
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in  the  military,  I'd  like  to  run  through  how  we  developed  the 

policy. 

On  January  2  9th,  President  Clinton  asked  me  to  review  the 
policy  on  homosexuals  serving  in  the  military.   The  President 
directed  that  the  Department's  policy  be,  quote,  "practical, 
realistic,  and  consistent  with  the  high  standards  of  combat 
effectiveness  and  unit  cohesion  our  armed  forces  must  maintain." 

We  conducted  an  extensive  review.   First,  we  initiated  two 
separate  efforts  to  examine  the  issue  in  detail  and  help  us 
develop  the  new  policy.   One,  the  military  working  group, 
consisted  of  flag  officers  from  each  service.   The  other  was  from 
the  Rand  Corporation  of  Santa  Monica,  California,  which  has  a 
long  history  of  working  on  military  personnel  issues.   Both 
working  groups  provided  valuable  insights.   We  also  paid  careful 
attention  to  hearings  held  on  the  issue  by  the  House  and  Senate 
Armed  Services  Committees. 

We  then  held  a  series  of  regular  consultations  with  the 
Joint  Chiefs  and  acting  Secretaries  of  the  Military  Departments. 
We  looked  at  how  the  military  dealt  with  major  social  changes  in 
the  past.   And  we  consulted  with  the  Justice  Department  on  legal 
issues . 

Throughout  this  process,  we  were  guided  by  the  position 
stated  by  the  President.   He  made  this  key  point,  and  I  quote, 
"People  should  have  the  right  to  serve  their  country.   And  if 
denied  the  right,  it  should  be  on  the  basis  of  behavior,  not 
status."   President  Clinton  also  outlined  two  major  criteria  for 


17 


a  new  policy. 

First,  the  policy  must  maintain  the  high  morale  and 
cohesiveness  of  the  all-volunteer  military.   It's  important  that 
our  men  and  women  in  uniform  perform  well  on  the  job  together, 
get  the  job  done,  trust  one  another's  professionalism  under 
pressure  and  work  as  a  team.   We  know  from  experience  that  this 
cohesion  is  the  key  to  a  unit's  success  in  combat. 

Second,  President  Clinton  also  stated  that  our  new  policy 
must  protect  personal  privacy.   The  new  policy  must  respect  the 
privacy  of  a  member  of  the  military  who  is  dedicated,  capable  and 
conscientious,  and  who  may  have  a  homosexual  orientation.   And  it 
must  respect  the  privacy  of  people  who,  because  of  the  unique 
nature  of  military  service,  must  live  in  close  quarters.   By 
protecting  privacy,  we  can  protect  unit  cohesion. 

And  let  me  make  this  point  as  President  Clinton  did.  We 
have  no  evidence  that  homosexual  soldiers  are  less  capable  or 
more  prone  to  misconduct. 

This  brings  us  to  our  policy.   Let  me  begin  by  stating  some 
basic  principles. 

As  a  general  rule,  the  Department  has  long  held  that 
homosexuality  is  incompatible  with  military  service. 
Nevertheless,  the  Department  also  recognizes  that  homosexuals 
have  served  with  distinction  in  the  armed  forces  of  the  United 

States . 

Therefore,  we're  going  to  judge  a  person's  suitability  for 
service  on  the  basis  of  conduct.   That  is,  not  what  they  are,  but 
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what  chey  do.   Under  the  new  policy,  homosexual  conducr  will 
continue  to  be  grounds  for  discharge  from  the  military  service. 
On  the  other  hand,  sexual  orientation  is  considered  a  personal 
and  private  matter.   Under  the  new  policy,  sexual  orientation 
alone  will  not  bar  individuals  from  military  service  unless  it 
involves  homosexual  conduct. 

Our  new  policy  includes  the  following  points: 
First,  applicants  for  military  service  will  not  be  asked  fcr 
or  required  to  reveal  their  sexual  orientation.   Applicants  will 
be  informed  of  accession  and  separation  policy. 

Second,  service  members  will  be  separated  for  homosexual 

conduct . 

Third,  commanders  and  investigating  agencies  will  not 
initiate  inquiries  or  investigations  solely  to  determine  a 
member's  sexual  orientation.   While  service  members  will  not  be 
asked  or  required  to  reveal  their  sexual  orientation,  commanders 
will  continue  to  initiate  inquiries  or  investigations,  as 
appropriate,  when  there  is  credible  information  that  a  basis  for 
discharge  or  disciplinary  action  exists.   Authority  to  initiate 
inquires  and  investigations  involving  homosexual  conduct  shall  c= 
limited  to  commanders.   Commanders  will  consider,  in  allocating 
scarce  investigative  resources,  that  sexual  orientation  is  a 
personal  and  private  matter.   They  will  investigate  allegations 
of  violations  of  the  Uniform  Code  of  Military  Justice  in  an  even- 
handed  manner  without  regard  to  whether  the  conduct  alleged  is 
heterosexual  or  homosexual  or  whether  it  occurs  on-base  or  off- 
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base.   Commanders  remain  responsible  for  ensuring  that 
investigations  are  conducted  properly  and  that  any  abuse  of 
authority  is  addressed. 

The  constraints  of  military  service  require  service  members 
to  keep  certain  aspects  of  their  personal  lives  private  for  the 
benefit  of  the  group.   That  means  no  statement  by  a  servicemember 
that  he  or  she  is  homosexual. 

A  statement  by  a  service  member  that  he  or  she  is  homose.xuai 
or  bisexual  creates  a  rebuttable  presumption  that  the  service 
member  is  engaging  in  homosexual  acts  or  has  a  propensity  or 
intent  to  do  so.   What  that  means  is  the  service  member  has  the 
opportunity  to  present  evidence  that  he  or  she  does  not  engage  in 
homosexual  acts  and  does  not  have  a  propensity  or  intent  to  do 

so. 

The  interim  policy  and  administrative  separation  procedures 
that  I  established  on  February  3,  1993,  will  remain  in  effect 
until  October  1,  1993.   The  new  policy  goes  into  effect  on  that 
day. 

The  policy  does  important  things.   A  service  member  who  may 
be  homosexual  can  serve  -oday  without  lying  and  without  fear  of 
"witchhunts"  or  "keyhole  peeping." 

But  homosexual  service  members  will  have  to  play  by  the 
rules.   The  constraints  of  military  service  require  service 
members  to  keep  some  aspects  of  their  personal  lives  private  fcr 
the  benefit  of  the  group. 

To  sum  up,  I  believe  to  a  large  extent  the  President  has 
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achieved  his  goal.   He  said  chat  servicemerJDers  should  be  able  to 
serve  their  country  in  the  U.S.  military  regardless  of  sexual 
orientation  provided  they  obey  the  rules.   We  have  that  in  this 
policy. 

Under  the  old  policy,  a  homosexual  ser'/ice  member  had  to  lie 
and  actively  hide  his  or  her  orientation.   In  other  words,  they 
had  to  work  hard  to  keep  off  the  radar  screen.   Under  the  new 
policy,  they  will  have  to  work  to  get  on  the  radar  screen. 
That's  progress. 

#  #  # 
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THE  SECRETARY  OF  DEFENSE 
WASHINGTON.  THE  DISTRICT  OF  COLUMBIA 


July  19,  1993 


Honorable  Ronald  Dellunis 
U.S.  House  of  Representatives 
2108  Raybum  House  Office  Building 
Washington,  D.C.  20515 

Dear  Mr.  Chairman, 

Enclosed  please  find  documents  setting  out  the  new  policy  on  sexual 
orientation  and  conduct  in  the  armed  services. 

As  you  know,  we  have  been  working  long  and  hard  on  these  policy 
changes.  We  have  consulted  extensively  with  the  Joint  Chiefs  of  Staff,  the 
Services,  as  well  as  the  US  Coast  Guard.  General  Powell  and  the  Chiefs 
support  our  new  pohcy. 

We  stand  ready  to  answer  any  questions  you  might  have  as  we  move 
to  the  implementation  phase. 


Sincerely, 
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THE  SECRETARY  OF  DEFENSE 
WASHINGTON    THE  DISTRICT  OF  COLUMBIA 

July  19,  1993 


MEMORANDUM  FOR  THE  SECRETARY  OF  THE  ARMY 

SECRETARY  OF  THE  NAVY 

SECRETARY  OF  THE  AIR  FORCE 

CHAIRMAN,  JOINT  CHIEFS  OF  STAFF 

SUBJECT:   Policy  on  Homosexual  Conduct  in  the  Armed  Forces 

On  January  29,  1993,  the  President  directed  me  to  review  DoD 
policy  on  homosexuals  in  the  military.   The  President  further 
directed  that  the  DoD  policy  be  "practical,  realistic,  and 
consistent  with  the  high  standards  of  combat  effectiveness  and 
unit  cohesion  our  armed  forces  must  maintain." 

An  extensive  review  was  conducted.   I  have  paid  careful 
attention  to  the  hearings  that  have  been  held  by  both  the  House 
and  Senate  Armed  Services  Committees,  conferred  with  the  Joint 
Chiefs  and  acting  Secretaries  of  the  Military  Departments  and 
considered  recommendations  of  a  working  group  of  senior  officers 
in  the  Department  of  Defense  and  those  of  the  Rand  Corporation. 

The  Department  of  Defense  has  long  held  that,  as  a  general 
rule,  homosexuality  is  incompatible  with  military  service  because 
it  interferes  with  the  factors  critical  to  combat  effectiveness, 
including  unit  morale,  unit  cohesion  and  individual  privacy. 
Nevertheless,  the  Department  of  Defense  also  recognizes  that 
individuals  with  a  homosexual  orientation  have  served  with 
distinction  in  the  armed  services  of  the  United  States. 

Therefore,  it  is  the  policy  of  the  Department  of  Defense  to 
judge  the  suitability  of  persons  to  serve  in  the  armed  forces  on 
the  basis  of  their  conduct.   Homosexual  conduct  will  be  grounds 
for  separation  from  the  military  services.   Sexual  orientation  is 
considered  a  personal  and  private  matter,  and  homosexual 
orientation  is  not  a  bar  to  service  entry  or  continued  service 
unless  manifested  by  homosexual  conduct. 

I  direct  the  following: 

Applicants  for  military  service  will  not  be  asked  or 
required  to  reveal  their  sexual  orientation.   Applicants  will  be 
informed  of  accession  and  separation  policy. 

Servicemembers  will  be  separated  for  homosexual  conduct. 
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Commanders  and  investigating  agencies  will  not  initiate 
inquiries  or  investigations  solely  to  determine  a  member' s  sexual 
orientation.   Servicemembers  will  not  be  asked  or  required  to 
reveal  their  sexual  orientation.   However,  commanders  will 
continue  to  initiate  inquiries  or  investigations,  as  appropriate, 
when  there  is  credible  information  that  a  basis  for  discharge  or 
disciplinary  action  exists.   Authority  to  initiate  inquiries  and 
investigations  involving  homosexual  conduct  shall  be  limited  to 
commanders.   Commanders  will  consider,  in  allocating  scarce 
investigative  resources,  that  sexual  orientation  is  a  personal 
and  private  matter.   They  will  investigate  allegations  of 
violations  of  the  Uniform  Code  of  Military  Justice  in  an  even- 
handed  manner  without  regard  to  whether  the  conduct  alleged  is 
heterosexual  or  homosexual  or  whether  it  occurs  on-base  or  off- 
base.   Commanders  remain  responsible  for  ensuring  that 
investigations  are  conducted  properly  and  that  any  abuse  of 
authority  is  addressed. 

The  constraints  of  military  service  require  servicemembers 
to  keep  certain  aspects  of  their  personal  lives  private  for  the 
benefit  of  the  group.   Our  personnel  policies  will  be  clearly 
stated  and  implemented  in  accordance  with  due  process  of  law. 

Commanders  remain  responsible  for  maintaining  good  order  and 
discipline.   Harassment  or  violence  against  other  servicemembers 

will  not  be  tolerated. 

Homosexual  conduct  is  a  homosexual  act,  a  statement  by  the 

servicemember  that  demonstrates  a  propensity  or  intent  to  engage 

in  homosexual  acts,  or  a  homosexual  marriage  or  attempted 

marriage . 

A  statement  by  a  servicemember  that  he  or  she  is  homosexual 
or  bisexual  creates  a  rebuttable  presumption  that  the 
servicemember  is  engaging  in  homosexual  acts  or  has  a  propensity 
or  intent  to  do  so.   The  servicemember  has  the  opportunity  to 
present  evidence  that  he  does  not  engage  in  homosexual  acts  and 
does  not  have  a  propensity  or  intent  to  do  so.   The  evidence  will 
be  assessed  by  the  relevant  separation  authority. 

A  homosexual  act  includes  any  bodily  contact,  actively 
undertaken  or  passively  permitted,  between  members  of  the  same 
sex  for  the  purpose  of  satisfying  sexual  desires  or  any  bodily 
contact  which  a  reasonable  person  would  understand  to  demonstrate 
a  propensity  or  intent  to  engage  in  homosexual  acts.   Sexual 
orientation  is  a  sexual  attraction  to  individuals  of  a  particular 
sex . 

The  interim  policy  and  administrative  separation  procedures 
that  I  established  on  February  3,  1993,  will  remain  in  effect 
until  October  1,  1993.   Secretaries  of  the  Military  Departments 
and  responsible  officials  within  the  Office  of  the  Secretary  of 
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Defense  shall,  by  October  1,  1993,  take  such  actions  as  may  be 
necessary  to  carry  out  the  purposes  of  this  directive. 
Secretaries  of  the  Military  Departments  will  ensure  that  all 
members  of  the  armed  forces  are  aware  of  their  specific 
responsibilities  in  carrying  out  this  new  policy.   This 
memorandum  creates  no  substantive  or  procedural  rights.   Any 
changes  to  existing  policies  shall  be  prospective  only. 


Policy  Guidelines  are  attached 


cc:   Secretary  of  Transportation 
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POLICY  GUIDELINES  ON  HOMOSEXUAL  CONDUCT 
IN  THE  APMED  FORCES 

Summary  of  Policy 

•  Accession  Policy 

Applicants  for  military  service  will  no  longer  be  asked 
or  required  to  reveal  if  they  are  homosexual  or 
bisexual,  but  applicants  will  be  informed  of  the 
conduct  that  is  proscribed  for  members  of  the  armed 
forces,  including  homosexual  conduct. 

•  Discharge  Policy 

Sexual  orientation  will  not  be  a  bar  to  service  unless 
manifested  by  homosexual  conduct.   The  military  will    ^- 
discharge  members  who  engage  in  homosexual  conduct,    ~  v~ 
which  is  defined  as  a  homosexual  act,  a  statement  that 
the  member  is  homosexual  or  bisexual,  or  a  marriage  or 
attempted  marriage  to  someone  of  the  same  gender. 

•  Investigations  Policy 

-    No  investigations  or  inquiries  will  be  conducted  solely 
to  determine  a  servicemember' s  sexual  orientation. 
Commanders  will  initiate  inquiries  or  investigations 
when  there  is  credible  information  that  a  basis  for 
discharge  or  disciplinary  action  exists.    Sexual 
orientation,  absent  credible  information  that  a  crime 
has  been  committed,  will  not  be  the  subject  of  a 
criminal  investigation.  An  allegation  or  statement  by 
another  that  a  servicemember  is  a  homosexual,  alone,  is 
not  grounds  for  either  a  criminal  investigation  or  a 
commander's  inquiry. 


Activities 


Bodily  contact  between  servicemembers  of  the  same  sex 
that  a  reasonable  person  would  understand  to 
demonstrate  a  propensity  or  intent  to  engage  in 
homosexual  acts  (e.g. .  handholding  or  kissing  in  most 
circumstances)  will  be  sufficient  to  initiate 
separation. 

Activities  such  as  association  with  known  homosexuals, 
presence  at  a  gay  bar,  possessing  or  reading  homosexual 
publications,  or  marching  in  a  gay  rights  rally  in 
civilian  clothes  will  not,  in  and  of  themselves, 
constitute  credible  information  that  would  provide  a 
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basis  for  initiating  an  investigation  or  serve  as  the 
basis  for  an  administrative  discharge  under  this 
policy . 

The  listing  by  a  servicemember  of  someone  of  the  same 
gender  as  the  person  to  be  contacted  in  case  of 
emergency,  as  an  insurance  beneficiary  or  in  a  similar 
context,  does  not  provide  a  basis  for  separation  or 
further  investigation. 

Speech  within  the  context  of  priest-penitent,  husband- 
wife  or  attorney-client  communications  remains 
privileged. 


Off-Base  Conduct 


:^ 


No  distinction  will  be  made  between  off-base  and  on- 
base  conduct. 

From  the  time  a  member  joins  the  service  until 
discharge,  the  servicemember' s  duty  and  commitment  to 
the  unit  is  a  24  hour-a-day,  seven-day-a-week 
obligation.   Military  members  are  required  to  comply 
with  both  the  UCMJ,  which  is  federal  law,  and  military 
regulations  at  all  times  and  in  all  places. 
Unacceptable  conduct,  homosexual  or  heterosexual,  is 
not  excused  because  the  servicemember  is  not  "at  work." 


Investigations  and  Inquiries 


Neither  investigations  nor  inquiries  will  be  conducted 
solely  to  determine  an  individual's  sexual  orientation. 

Commanders  can  initiate  investigations  into  alleged 
homosexual  conduct  when  there  is  credible  information 
of  homosexual  acts,  prohibited  statements  or  homosexual 
marriage . 

Commanders  will  exercise  sound  discretion  regarding 
when  credible  information  exists,  and  will  evaluate  the 
information's  source  and  all  attendant  circumstances  to 
assess  whether  the  information  supports  a  reasonable 
belief  that  a  servicemember  has  engaged  in  proscribed 
homosexual  conduct.  Commanders,  not  investigators, 
determine  when  sufficient  credible  information  exists 
to  justify  a  detail  of  investigative  resources  to  look 
into  allegations. 
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Credible  Information 


Credible  information  of  homosexual  conduct  exists  when 
the  information,  considered  in  light  of  its  source  and 
all  attendant  circumstances,  supports  a  reasonable 
belief  that  a  servicemember  has  engaged  in  such 
conduct.   It  requires  a  determination  based  on 
articulable  facts,  not  just  a  belief  or  suspicion. 


Security  Clearances 


Questions  pertaining  to  an  individual's  sexual 
orientation  are  not  asked  on  personnel  security 
questionnaires.   An  individual's  sexual  conduct, 
whether  homosexual  or  heterosexual,  is  a  legitimate 
security  concern  only  if  it  could  make  an  individual 
susceptible  to  exploitation  or  coercion,  or  indicate  a 
lack  of  trustworthiness,  reliability,  or  good  judgment 
that  is  required  of  anyone  with  access  to  classified 
information. 


The  Threat  of  Extortion 


As  long  as  servicemembers  continue  to  be  separated  from 
military  service  for  engaging  in  homosexual  conduct, 
credible  information  of  such  behavior  can  be  a  basis 
for  extortion.   Although  the  military  cannot  eliminate 
the  potential  for  the  victimization  of  homosexuals 
through  blackmail,  the  policy  reduces  the  risk  to 
homosexuals  by  making  certain  categories  of  information 
largely  immaterial  to  the  military's  initiation  of 
investigations . 

Only  credible  information  that  a  servicemember  engaged 
in  homosexual  conduct  will  form  the  basis  for 
initiating  an  inquiry  or  investigation  of  a 
servicemember;  suspicion  of  an  individual's  sexual 
orientation  is  not  a  basis,  by  itself,  for  official 
inquiry,  or  action. 

Extortion  is  a  criminal  offense,  under  both  the  UCMJ 
and  United  States  Code,  and  offenders  will  be 
prosecuted.   A  servicemember  convicted  of  extortion 
risks  dishonorable  discharge  and  up  to  three  years 
confinement.   Civilians  found  guilty  of  blackmail  under 
the  U.S.  Code  may  be  subject  to  a  $2000  fine  and  one- 
year  imprisonment.   The  risk  of  blackmail  will  be 
addressed  by  educating  all  servicemembers  on  the  policy 
and  by  emphasizing  the  significant  criminal  sanctions 
facing  convicted  extortionists. 
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Outing 


A  mere  allegation  or  statement  by  another  that  a 
servicemember  is  a  homosexual  is  not  grounds  for 
official  action.   Commanders  will  not  take  official 
action  against  members  based  on  rumor,  suspicion  or 
capricious  allegations. 

However,  if  a  third  party  provides  credible  information 
that  a  member  has  committed  a  crime  or  act  that 
warrants  discharge,  e.g. .  engages  in  homosexual 
conduct,  the  commander  may,  based  on  the  totality  of 
the  circumstances,  conduct  an  investigation  or  inquiry, 
and  take  non-judicial  or  administrative  action  or 
recommend  judicial  action,  as  appropriate. 

Commanders  are  responsible  for  initiating  an 
investigation  when  credible  information  exists  that  a 
crime  or  basis  for  discharge  has  been  committed.  The 
commander  examines  the  information  and  decides  whether 
an  investigation  by  the  Service  investigative  agency  or 
a  commander  inquiry  is  warranted,  or  if  no  action 
should  be  taken. 


Harassment 


Commanders  are  responsible  for  maintaining  good  order 
and  discipline. 

All  servicemembers  will  be  treated  with  dignity  and 
respect.   Hostile  treatment  or  violence  against  a. 
servicemember  based  on  a  perception  of  his  or  her 
sexual  orientation  will  not  be  tolerated. 
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(Mr?  of  iht  AitompD  (irntral 
lIaBbingian.3.  (S.  20530 


'uly  19/  1993 
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Kit  OSrSTfSIBILITY  09     TBX  NSW  POLICY  ON  B0M08ZXQAL 

C0MS9CT  IK  THS  ARMED  70RCSS 


The  Supreme  Courc  haa  rspeacedly  stated  that  the  courts  must 
review  decisions  by  the  President  and  by  military  commanders 
deferentially,  taJcing  into  account  the  separate  nature  and  special 
needs  of  military  society.  As  a  consequence,  it  is  possible  to 
justify  in  the  military  setting  constraints  on  individual  liberty 
and  choice  that  might  be  Invalid  in  civilian  society.  Because  of 
the  extraordinary  deference  paid  by  the  coxirts  to  military  service, 
we  are  confident  that  the  new  policy  proposed  by  the  Secretary  of 
Defense  will  be  upheld  against  constitutional  challenge.  Moreover, 
the  oroDosed  policy  (hereafter,  "the  policy")  that  the  Secretary  of 
Defense' has  submitted  changes  earlier  policy  in  three  respects  that 
should  improve  the  ability  of  the  Department  of  Justice  to  defend 
the  policy  in  court. 

first,  the  policy  changes  the  premises  on  the  basis  of  which 
questions  involving  the  service  of  homosexuals  in  the  military  are 
to  be  resolved.  The  policy  reiterates  the  prior  Defense  Department 
view  that  "homosexuality  is  incompatible  with  military  service  a 
because   it   interferes  with  the   factors  critical   to  combat  t< 
effectiveness."   However,  the  policy  adopts  a  new  position  that 
sexual  orientation  is  a  private  matter  and  is  not  a  bar  to  service  |\ 
"unless  manifested  by  homosexual  conduct."   Under  the  policy,  T 
therefore,  the  military  would  be  directed  to  judge  an  individual's 
suitability  for  service  on  the  basis  of  conduct,  and  homosexual 
conduct  (but  not  an  unmanifested  orientation)  would  be  grounds  for 
separation  from  service.  We  can  be  confident  that  the  prohibition 
on  acts  that  everyone  would  regard  as  explicitly  sexual  would  be 
sustained  under  existing  case  law. 

Second,  the  policy  implements  the  distinction  between  "status" 
and  "conduct"  that  you  drew  in  your  January  29  directive.  Moat 
imoortant  in  this  regard  ia  the  treatment  of  statements  of . 
homosexuality  or  bisexualizy  as  craacing  "a  rebuttable  presumption 
that  the  ser'/ice  member  is  engaging  in  homosexual'  acts  or  has  a 
propensity  or  intent  to  do  soT""  ~lrs=  .Amendment  problems  would 
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arise  •*  tre  policy  aroscribed  csrraia  speech,  -a  and  cf  icaelf, 
bacausa'cf  'disapproval  cf  che  concent  or  the  viewpoint  axnresaad. 
This  aooroach  o'rovidea  much  clearer  authority  tnan  c:.d  the  pre- 
January 'policy 'for  the  argument  that  the  Department  or  Justice  ha« 
been  :naic'ing  persuasively  to  the  courts  up  to  this  point  that  a 
member  who  credibly  disproved  any  intent  cr  propensity  to  commit 
physical  acts  would  not  be  subject  to  separation.  The  new  policy 
suggests  a  meaningful  opportunity  to  rebut  the  presumption  flowing 
from  statements  of  homosexuality.  As  a  consequence,  the  Department 
of  u-ustioe  will  be  better  able  to  argue  that  the  policy  is  not 
directed  at  sneech  or  expression  itself,  and  tnat  any  burdens  in 
those  respects  are  incidental  to  the  achievement  of  an  in^jortant 
governmental  interest. 

"^h'-d  Che  oolicy  would  substantially  change  pre- January 
investigative  'policies.  Applicants  for  military  service  would  not 
be  questioned  about  their  sexual  orientation  or  behavior, 
investicatisns  would  no  longer  be  conducted  for  the  sole  purpose  o^ 
determining  an  individual's  sexual  o"«atation.  Commanders  will 
init-ate  investigations  only  where  there  is  credible  evidence  of 
"homosexual  conduct.*  This  change  ^il^  "fl««  ^*=t!lif,^  ^-L'^fnJ 
the  policy  appear  fairer,  more  even-handed,  and  conduct -baaed,  and 
therefore  easier  to  defend. 
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STATEMENT  OF  GEN.  COLIN  POWELL,  CHAIRMAN,  JOINT 

CHIEFS  OF  STAFF 

Mr.  Skelton.  General  Powell. 

General  Powell.  Thank  you,  Mr.  Chairman. 

Mr.  Secretary,  Mr.  Chairman,  Mr.  Kyi,  members  of  the  sub- 
committee and  members  of  the  full  committee:  I  and  my  Joint 
Chiefs  colleagues  are  very  pleased  to  appear  to  speak  in  full  sup- 
port of  the  R-esident's  policy  on  homosexuals  in  the  military.  We 
think  it  is  an  honorable  compromise  that  we  will  be  able  to  success- 
fully implement. 

under  Secretary  Aspin's  leadership,  the  department  has  been  in- 
tensely studying  this  very  difficult  issue  for  the  past  six  months. 
We  have  closely  followed  the  congressional  hearings  and  the  public 
debate  that  has  ensued  since  January.  We  have  also  benefitted 
from  a  huge  outpouring  of  mail  from  the  American  people  on  all 
sides  of  the  issue. 

The  Joint  Chiefs  of  Staff  have  spent  an  enormous  amount  of  time 
considering  this  matter.  We  have  had  the  President's  guidance  and 
the  Secretary's  guidance,  and  we  have  given  our  best  advice  to  the 
Secretary  and  to  the  President  in  order  to  carry  out  their  guidance. 

We  have  challenged  our  assumptions.  We  have  argued  with  each 
other.  We  have  consulted  with  commanders  at  all  levels.  We  have 
talked  to  troops  and  family  members  who  have  a  view  on  the  sub- 
ject. We  have  examined  the  arguments  of  those  on  the  other  side 
of  the  issue  as  well. 

The  challenge  we  faced  was  to  try  to  reconcile  or  compromise  two 
sets  of  conflicting  views.  On  the  one  hand  are  those  who  believe  ho- 
mosexuals should  be  allowed  to  openly  serve  in  the  military. 

They  note  correctly  that  homosexuals  have  privately  served  well 
in  the  past  and  are  serving  well  today.  Some  who  hold  that  view 
want  to  go  further  than  just  allowing  homosexuals  to  openly  serve. 
They  also  want  to  achieve  acceptance  of  a  broader  agenda  of  gay 
rights  to  include  homosexual  partnerships  and  the  benefits  that 
would  attend  to  such  partnerships  in  the  military  and  Federal 
service. 

On  the  other  hand,  there  are  those  who  believe  that  the  presence 
of  open  homosexuality  would  have  an  unacceptable,  detrimental 
and  disruptive  impact  on  the  cohesion,  morale  and  esprit  of  the 
Armed  Services  of  the  United  States. 

Our  concern  has  not  been  what  many  commentators  have  said, 
that  homosexuals  will  suddenly  and  openly  start  seducing 
heterosexuals  or  heterosexuals  will  start  attacking  homosexuals  if 
they  are  open.  The  first  of  these  problems  is  entirely  manageable, 
and  the  second  alleged  problem  is  entirely  punishable. 

For  us,  the  issue  is  not  just  what  is  acceptable  in  civilian  life.  It 
is  not  our  place  in  the  military,  those  of  us  in  senior  military  posi- 
tions, to  make  moral  or  religious  judgments  with  respect  to  homo- 
sexuality. 

Our  perspective,  and  the  only  perspective  we  should  bring  to  this 
issue,  is  the  unique  perspective  of  the  military  and  what  is  best  for 
military  effectiveness.  We  exist  to  fight  the  Nation's  wars.  Hope- 
fully, we  would  also  be  strong  enough  to  deter  wars.  But  we  must 
always  be  ready  to  fight  them  and  not  only  to  fight  them,  to  win 
them.  That  is  why  we  exist. 
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To  win  wars,  we  create  cohesive  teams  of  warriors,  warriors  who 
bond  so  tightly  that  they  are  prepared  to  go  into  battle  and  to  give 
their  lives,  if  necessary,  for  tiie  accompHshment  of  the  mission  or 
for  their  buddies. 

We  should  not  let  anything  happen  that  disrupts  this  feeling  of 
cohesion,  this  process  of  bonding.  The  reason  for  that  is  we  are  the 
best  in  the  world.  We  are  unlike  any  other  armed  forces  in  the 
world.  To  be  the  best  in  the  world  requires  subjugating  on  many 
occasions  individual  rights  to  the  benefit  of  the  team. 

Homosexuals  who  have  been  able  to  keep  their  orientation  pri- 
vate have  understood  this  and  have  been  successful  members  of  the 
team,  even  though  it  required  a  sacrifice  on  their  part. 

Congress  and  the  courts  have,  over  many,  many  years,  been  con- 
sistent in  upholding  this  unique  circumstance  of  military  service. 
I  believe  the  American  people  understand  these  unique  cir- 
cumstances of  military  service  and  have  also  upheld  them. 

We  discriminate  in  many  ways  in  the  Armed  Forces  that  would 
be  absolutely  unthinkable  and  unacceptable  in  civilian  hfe.  We 
have  rules  and  regulations  that  are  unique  to  our  calling,  to  our 
profession  and  to  our  culture  in  the  military.  We  impose  on  our 
troops  conditions  of  service  unlike  any  other  field  of  endeavor  in 
this  society.  We  tell  them  who  they  will  work  with,  we  tell  them 
where  to  live,  and  we  tell  them  who  to  Uve  with.  It  is  a  24-hour- 
a-day,  7-day-a-week  job.  We  send  them  off  to  faraway  places.  They 
may  not  come  back  from  those  faraway  places. 

The  American  people  expect  tiiat  tiie  rules  we  set  for  their 
Armed  Forces  are  reasonable.  They  expect  that  we  are  able  to  jus- 
tify these  rules. 

The  American  people,  through  their  Constitution,  have  also  given 
the  Congress  the  ultimate  authority  to  set  those  rules.  We  never- 
theless are  a  reflection  of  our  society  at  large. 

We  cannot  move  too  far  ahead  of  that  society  and  we  cannot  lag 
behind  our  society. 

We  have  successfully  mixed  over  the  years  blacks  and  whites, 
rich  and  poor,  urban  and  rural.  But  it  remains  our  judgment,  the 
judgment  of  the  senior  leadership,  that  at  this  time  and  consider- 
ing where  our  society  is  right  now  and  what  is  best  for  military  ef- 
fectiveness and  for  the  force,  open  homosexuahty  in  units  is  not  to 
the  benefit  of  our  military  force.  And  it  is  something  quite  different 
than  the  acceptance  of  benign  characteristics  such  as  color  or  race 
or  background. 

It  involves  matters  of  privacy  and  humgin  sexuality  that,  in  our 
judgment,  if  allowed  to  openly  exist  within  the  force,  will  create  se- 
rious issues  having  to  do  witii  cohesion  and  having  to  do  with  the 
well-being  of  the  force.  It  asks  us  to  deal  with  fundamental  issues 
that  our  society  as  a  whole  has  not  yet  dealt,  with  and  has  not  yet 
given  us  sufficient  guidance  so  that  we  can  deal  with  it  within  the 
unique  setting  of  the  military  service.  Military  service  requires  sac- 
rifice in  many  forms. 

The  proposed  compromise  permits  gay  and  lesbian  Americans  to 
serve  if  they  are  willing  to  keep  their  orientation  a  private  matter. 
It  is  a  sacrifice  we  can  ask  them  to  make,  it  is  a  sacrifice  that  we 
believe  is  necessary  for  the  overall  good  of  the  service.  We  won't 
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ask,  we  won't  witch  hunt,  we  won't  chase,  we  will  not  seek  to  learn 
orientation. 

These  are  significant  changes  from  the  policy  that  existed  last 
year.  They  are  significant  changes  that  we  have  talked  about,  dis- 
cussed with  our  commanders,  and  believe  we  are  able  to  make  in 
a  way  that  will  not  hurt  military  effectiveness,  and,  they  allow  us 
to  move  in  the  direction  that  the  President  wishes  us  to  move. 

I  realize  that  this  compromise  will  not  satisfy  all  parties.  I  also 
realize  that  there  is  a  great  deal  of  ambiguity  in  this  compromise. 
I  know  it  will  be  a  subject  of  litigation.  Anj^hing  we  do  will  be  a 
subject  of  litigation. 

But  I  have  great  faith  in  the  ability  of  our  commanders  to  bring 
adult,  mature  judgment  to  these  very,  very  complex  issues,  just  as 
they  bring  adult,  mature  judgment  to  all  of  the  complex  issues  that 
they  face  in  the  orderly  room  and  in  the  captain's  office  aboard  a 
ship.  I  believe  it  is  a  good  compromise  that  will  be  understood  and 
supported  by  most  Americsins. 

It  is  also  a  compromise  that  will  eliminate  a  great  deal  of  tension 
that  exists  in  the  force  over  this  matter.  I  thmk  since  the  Presi- 
dent's announcement  of  two  days  ago,  we  have  already  seen  that 
tension  dissipating  as  our  troops  now  can  get  on  with  the  business 
of  defending  the  nation  without  this  distraction. 

I  also  know  that  this  is  not  the  end  of  the  matter.  It  will  remain 
a  controversial  matter.  The  debate  will  certainly  continue.  I  also 
don't  presume  to  know  where  the  Nation  may  wish  us  to  be  on  this 
issue  four,  five,  six,  ten  years  from  now.  But  I  am  reasonably  con- 
vinced that  the  compromise  that  is  before  you  now,  the  President's 
position,  is  a  fair  compromise  for  tho  circumstances  and  the  situa- 
tion in  which  we  find  ourselves. 

The  JCS  and  I  have  been  criticized  by  many  over  our  handling 
of  this  issue.  Some  say  we  fought  the  problem.  There  were  even 
some  suggestions  of  insubordination,  even  some  suggestions  that 
somehow  we  are  generals  of  a  banana  republic. 

Our  responsibility  to  the  President,  our  responsibility  to  the  Sec- 
retary of  Defense,  our  responsibility  to  this  Congress,  our  respon- 
sibility to  the  troops  that  we  serve  with  and  our  responsibility  to 
the  Aiaerican  people,  is  as  the  senior  military  leadership  of  this 
Nation,  to  present  our  best,  most  honest,  most  candid  judgment  to 
our  leaders.  Whether  it  is  found  desirable  or  not,  acceptable  or  not, 
that  is  not  the  way  in  which  you  measure  advice. 

The  way  in  which  you  measure  advice  is  to  ascertain  whether 
your  advisers  are  providing  you  their  best  judgment.  We  have 
reached  to  the  bottom  of  our  hearts  and  our  souls  to  provide  our 
best  judgment  to  our  Secretary,  to  our  President.  We  have  done  our 
very  best  to  represent  the  interest  of  our  troops  as  we  understand 
those  interests. 

We  have  done  our  very  best  to  represent  the  interests  of  the 
American  people.  We  did  it  candidly.  We  did  it  boldly. 

And,  ladies  and  gentlemen,  not  to  have  done  so  would  have  been 
insubordination  and  the  actions  of  banana  republic  generals.  I  am 
very  pleased  that  both  the  Secretary  of  Defense  and  President  of 
the  United  States  sought  our  advice.  They  asked  us  for  that  advice. 
They  welcomed  it.  They  didn't  reject  it. 
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I  believe  that  Secretary  Aspin  and  the  President  displayed  a 
great  deal  of  courage  in  dealing  with  this  issue  head  on,  as  the  Sec- 
retary noted.  They  could  have  ignored  the  view  of  their  miUtary  ad- 
visors and  the  view  of  our  troops.  They  could  have  simply  reversed 
the  ban  and  satisfied  a  political  commitment. 

Instead,  they  studied  all  sides,  they  recognized  their  responsibil- 
ity for  the  effectiveness  of  the  force.  And  I  know  they  both  agonized 
over  it  a  great  deal. 

And  so  I  believe  that  the  President  and  the  Secretary  have  de- 
cided well.  I  think  they  have  brought  before  the  Congress  and  the 
American  people  a  position  that  we  can  implement  and  implement 
successfully. 

And  I  ask  for  your  support  of  the  President's  decision. 

Thank  you. 

Mr.  Skelton.  Thank  you.  General  Powell. 

Before  we  go  any  further,  I  think  it  should  be  said.  General,  in 
my  opinion,  and  I  am  sure  that  the  others  join  me,  that  the  senior 
military  leadership  of  our  Nation  is  as  fine  as  it  has  ever  been.  And 
we  thank  you  for  your  hard  work  and  your  dedication,  and  on  this 
issue  we  have  unmeasured  respect  for  each  of  you.  Please  under- 
stand that. 

General  Powell.  Thank  you,  sir. 

Mr.  Skelton.  Secretary  Aspin,  you  mentioned  a  moment  ago, 
and  I  wish  you  would  discuss  it  for  a  moment,  previous  to  this  pol- 
icy someone  of  other  sexual  orientation  had  to  fight  to  stay  off  the 
radar  screen,  and  today  would  have  to  fight  to  get  onto  it.  Would 
you  be  kind  enough  to  more  fully  explain  that  comment,  sir? 

Secretary  Aspin.  Yes.  The  pohcy  as  presented  to  you  has  been 
given  in  the  shorthand  of  don't  ask,  don't  tell,  don't  pursue.  The 
previous  policy  was  to  ask  and  to  pursue. 

The  previous  policy  was  to  ask  people  at  the  time  that  they  vol- 
unteered to  come  into  the  armed  forces  whether  they  were  homo- 
sexual; and  if  they  answered  yes,  they  were  not  admitted  to  the 
armed  forces.  They  were  asked  at  various  stages  during  their  ca- 
reer, or  it  was  possible  to  be  asked  at  various  stages  during  their 
career,  whether  they  were  homosexual.  And  if  they  answered  yes, 
they  had  to  leave  the  service;  they  would  be  separated. 

In  addition,  there  was  a  policy  to  use  the  investigative  assets  of 
the  armed  forces  in  a  kind  of  general  way  to  look  out  for  people's 
homosexuality  or  people's  sexual  orientation.  Stakeouts  by  people 
in  civilian  clothes  at  gay  bars,  taking  down  the  names  of  people 
going  in,  was  done,  and  various  other  kinds  of  processes. 

What  that  meant  was  that  the  policy  was  if  you  were  gay,  you 
really  had  to  work  to  stay  off*  the  radar  screen,  as  the  term  I  am 
using.  You  really  had  to  work  at  it. 

First  of  all,  you  had  to  he.  And  secondly,  you  had  to  really  work 
to  keep  out  of  their  kind  of  general  radar  looking  for  gays. 

Under  the  new  policy,  they  will  not  be  asked  and  there  will  not 
be  the  kind  of  witch  hunt  investigations.  The  investigations  will 
take  place  only  when  the  commander  believes  that  there  is  credible 
evidence  that  something  is  happening. 

So  it  means  credible  evidence,  that  means  that  a  person's  actu- 
ally going  to  have  to  do  something  to  get  up  on  the  radar  screen. 
Under  this  policy,  if  you  are  gay  and  you  mind  your  own  business 
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and  keep  your  private  life  private,  you  can  serve  in  the  armed 
forces  of  the  United  States. 

Under  the  old  policy,  you  had  to  do  more  than  that.  You  had  to 
lie,  you  had  to  keep  low,  you  had  to  dissemble  a  lot.  Under  this  pol- 
icy, you  would  almost  have  to  work  to  get  the  attention  of  the  sys- 
tem. A  little  work  will  get  you  the  attention  of  the  system  imder 
this  policy.  I  am  not  saying  there  isn't  that  aspect  to  it.  But  basi- 
cally, that  is  the  point.  It  is  the  difference  between  the  don't  ask 
and  the  don't  pursue,  which  makes  this  policy  different  from  the 
previous  policy. 

Mr.  Skelton.  Thank  you  very  much.  In  my  opinion,  the  purpose 
of  this  hearing  is  the  next  question  I  will  propose  to  those  in  uni- 
form. And,  again,  I  will  begin  with  General  Powell.  I  will  call  the 
roll. 

Is  it  your  personal  aind  professional  opinion  that  this  proposal,  as 
set  forth  on  Monday  of  this  week,  is  a  workable  and  supportable 
policy? 

General  Powell.  Yes,  sir. 

Mr.  Skelton.  Admiral  Kelso. 

Admiral  Kelso.  Yes,  sir. 

Mr.  Skelton.  General  McPeak. 

General  McPeak.  Yes,  sir. 

Mr.  Skelton.  General  Sullivan. 

General  Sullivan.  Yes. 

Mr.  Skelton.  Admiral  Jeremiah. 

Admiral  Jeremiah.  Yes,  sir. 

Mr.  Skelton.  General  Mimdy. 

General  Mundy.  Yes,  sir. 

Mr.  Skelton.  Let  me  ask  each  of  you  gentlemen  these  questions, 
hypothetical  questions.  You  may  want  to  take  quick  notes  on  them. 

General  Powell,  again  I  will  begin  with  you.  Assume  you  are  now 
a  first  lieutenant  or  the  coimterpart  in  the  Navy,  and  you  are  a 
platoon  leader  or  the  equivalent.  And  you  have  just  returned  from 
National  Training  Center  or  its  equivalent  and  your  company  com- 
mander says,  Lieutenant,  you  have  done  a  fantastic  job,  you  are 
the  best  we  have,  your  platoon  is  first  class.  With  this  senario  in 
mind,  I  will  give  you  four  hypothetical  situations:  A  private  walks 
into  your  office  and  says.  Lieutenant,  I  must  tell  you  I  am  gay;  sec- 
ond, another  private  walks  into  your  office  and  says,  Lieutenant, 
I  don't  know,  I  may  be  gay;  third,  at  PT,  6:30  in  the  morning,  ev- 
erybody is  riding  Mgh  from  the  recent  NTC  or  its  equivalent,  you 
have  done  well,  you  go  out  and  the  troops  yell,  good  morning.  Lieu- 
tenant, we  are  all  gay. 

Fourth  hypothetical,  a  private,  every  Friday  night  for  a  period  of 
two  months,  gets  off  the  bus  with  his  buddies  and  goes  into  the  ad- 
joining town,  and  walks  into  a  gay  bar.  He  also  is  seen  nearly 
every  day  reading  the  magazines  next  to  his  bunk  that  are  all  gay 
magazines,  and  he  also  appears  in  a  gay  parade  in  a  nearby  city, 
all  of  which  are  known  to  the  fellow  members  of  the  platoon.  How 
would  you  as  a  first  lieutenant  or  a  lieutenant  JG  handle  each  of 
these  situations.  General  Powell? 

General  Powell.  These  situations  are  not  terribly  different  than 
the  kinds  of  situations  young  lieutenants  and  ensigns  and  JGs  han- 
dle all  the  time.  And  not  just  on  the  subject  of  homosexuality,  but 
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a  variety  of  issues  that  come  to  a  commander  when  you  are  com- 
manding a  group  of  young  Americans  in  this  age  range  who  bring 
all  sorts  of  experiences  and  backgrounds  into  the  military  force. 

On  the  first  question,  if  the  young  private  walked  in  and  said  I 
am  gay,  I  would  sit  down  and  talk  to  him  about  it,  make  sure  that 
he  was  making  a  fully  informed  statement,  he  really  had  come  to 
an  informed  and  not  immature  conclusion  as  to  what  his  actual 
sexual  orientation  is.  And  then  I  would  counsel  him  with  respect 
to  the  policy  and  let  him  know  that  if  he  was  going  to  make  an 
open  statement,  and  he  has  made  an  open  statement  to  me,  he  was 
subject  to  discharge,  and  did  he  understand  that.  And  then  I  would 
explain  to  him  what  the  consequences  of  the  statement  were,  par- 
ticularly if  he  were  to  repeat  it  to  others  and  it  became  an  open 
matter.  I  would  make  sure  he  understood  the  principle  of  rebutta- 
ble presumption,  and  then  we  would  go  fi*om  there  and  the  rules 
were  pretty  straight  on  that  one. 

B,  a  young  soldier  comes  in  and  says,  I  don't  know,  maybe.  That 
is  not  a  basis  for  doing  anything  except  tr5dng  to  get  the  youngster 
some  help,  either  talking  to  his  chaplain  or  if  medical  personnel 
might  be  helpful,  or  just  sitting  and  chatting  with  him  at  length 
about  what  difficulty  he  has  in  identifying  his  sexual  orientation, 
and  seeing  if  we  could  help  him  work  through  that.  But  that  state- 
ment in  and  of  itself  would  not  cause  something  to  be  done  under 
the  rules  of  this  policy. 

The  third  issue  would  be  quite  a  surprising  event.  And  I  would 
have  to  check  the  personnel  system  that  created  such  a  phenome- 
non, but  all  of  them  would  be  dealt  with  the  same  way  we  dealt 
with  number  one.  It  wouldn't  be  a  group  matter;  it  would  be  an  in- 
dividual matter. 

On  the  fourth  one,  D,  any  one  of  these  items  standing  by  them- 
selves would  not  trigger  anything,  because  they  are  essentially  a 
youngster  performing  "associational''  activities — the  word  the  Presi- 
dent used  in  his  speech  the  other  day — ^where  he  may  just  be  going 
to  these  places  because  in  the  case  of  one  post  we  know  about,  the 
drinks  are  cheaper.  He  may  just  be  interested,  he  may  be  curious. 
He  may  be  "B",  tr3dng  to  identify  what  his  orientation  is  or  is  not; 
he  might  be  a  heterosexual  attending  a  gay  rights  parade  because 
even  though  he  is  a  heterosexual  he  beheves  in  gay  rights,  and 
there  should  be  nothing  that  prevents  a  person  fi-om  attending 
such  a  parade  out  of  uniform. 

Reading  literature  in  and  of  itself  also  does  not  trigger  anj^hing. 
What  we  are  asking  our  commanders  to  do  is  to  not  see  any  one 
of  these  items  as  a  circuit  breaker  that  requires 

Mr.  Skelton.  You  understand  that  in  the  hjrpothetical,  all  three 
occurred. 

General  Powell.  If  all  three  occurred,  then  the  commander  has 
to  start  considering  whether  or  not  he  has  somebody  who  is  of  that 
orientation  and  may  have  a  propensity  to  make  statements  with  re- 
spect to  that,  or  to  actually  be  in  conduct  that  would  be  subject  to 
the  provisions  of  this  policy.  What  we  would  expect  that  com- 
mander to  do  is  to  assemble  all  of  the  information. 

Previously,  and  what  the  Secretary  is  pointing  out,  any  one  of 
these  might  have  launched  one  of  our  investigative  services.  It  isn't 
going  to  happen  anymore.  It  isn't  going  to  happen  just  because  Pri- 
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vate  A  says  he  saw  Private  B  in  a  gay  bar  or  reading  a  magazine 
or  in  a  parade  or  all  three;  it  doesn't  launch  one  of  our  investiga- 
tive office  services. 

We  are  placing  it  in  the  hands  of  experienced  commanders  to 
make  a  judgment  to  see  whether  this  is  merely  benign  and  has 
nothing  to  do  with  actual  conduct  or  whether  it  is  a  pattern  that 
should  be  brought  to  the  attention  of  the  soldier  and  become  a  mat- 
ter of  discussion  between  that  soldier  and  his  commander  or 
whether  it  warrants  some  investigation.  But  it  does  not  launch  the 
investigative  forces  of  that  particular  Service  the  way  it  would  have 
a  year  ago.  If  I  may,  Mr.  Chairman,  I  really  would  like  my  col- 
leagues to  answer  this,  since  this  really  is  a  Service  matter  more 
so  than  a  Chairman's  matter. 

Mr.  Skelton.  I  am  about  to  ask  them,  but  let  me  reiterate  and 
re-ask  the  question.  All  three  of  these  activities  take  place,  it  is  ob- 
vious to  everyone  in  the  platoon  that  these  activities  are  taking 
place,  and  with  the  resulting  comments  obviously  that  go  on  be- 
tween buddies  in  a  platoon.  Assuming  all  three  of  these  activities 
take  place,  as  I  explained  them  a  moment  ago,  would  a  commander 
launch  an  investigation? 

General  Powell.  First  Lieutenant  Powell  would  sit  down  and 
talk  to  the  yoimg  soldier  involved  before  launching  an  investigation 
by  any  investigative  service.  I  would  sit  down  and  talk  to  the  young 
soldier  involved  to  see  what  is  going  on  in  his  life,  to  see  if  there 
is  a  problem  here,  to  remind  him  of  the  policy  that  we  have. 

First  Lieutenant  Powell  would  not  launch  a  major  investigation 
by  outside  authorities  at  that  time.  First  Lieutenant  Powell  would 
handle  it  initially  as  a  matter  between  a  commander  and  his  sol- 
dier and  then  see  if  any  further  investigation  might  be  required. 

Every  commander,  I  think,  will  apply  that  kind  of  judgment  to 
the  situation  and  I  don't  think  there  is  a  cookie-cutter  solution  that 
could  be  imposed  from  Washington. 

Mr.  Skelton.  How  about  Lieutenant  JG  Jeremiah? 

Admiral  Jeremiah.  With  respect  to  the  first  two  issues,  I  would 
take  the  same  position  essentially  that  General  Powell  has.  With 
respect  to  the  third,  and  this  is  the  Good  Morning,  America 
wakeup  call  that  the  division  officer  receives,  I  have  had  those. 
Probably  everybody  at  this  table  has  had  them  in  one  form  or  an- 
other, not  necessarily  with  homosexuals,  but  for  some  other  issue. 

In  the  mid-1970s,  those  of  us  who  were  running  ships  were  run- 
ning on  the  edge  with  respect  to  manpower  and  resources.  And 
anybody  who  had  a  destroyer  and  was  wandering  around  the  fire 
rooms  on  any  given  day  might  very  well  find  the  entire  fire  room 
of  his  destroyer  announcing  that  they  are  done,  "Skipper,  we  are 
out  of  here."  I  had  that  particular  challenge. 

You  deal  with  it  as  a  leadership  problem  and  you  get  on  with  it 
from  that  point  on.  Again,  I  think  you  deal  with  the  individuals 
and  begin  to  find  out  what  has  happened,  what  each  individual 
really  is  talking  about,  and  where  they  are  all  headed. 

With  respect  to  the  fourth,  you  could  come  to  the  point  where 
you  could  assert  that  there  is  credible  evidence  among  that  com- 
pilation of  material  that  would  cause  the  officer  to  initiate  an  in- 
vestigation, I  believe.  However,  all  of  us  live  within  the  lifelines  of 
our  community. 
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We  start  as  JGs  and  second  lieutenants  and  first  lieutenants  in 
an  organization.  We  are  not  there  all  by  ourselves.  In  my  case,  I 
would  consult  with  my  division  officer  and  the  commanding  officer 
and  executive  officer  of  the  ship.  They  are  the  ones  who  are  ulti- 
mately going  to  be  responsible  for  the  decision. 

I  am  the  one  who  is  responsible  for  reciting  the  circumstances, 
telling  them  what  is  happening.  We  would  make  a  judgment  then 
as  to  where  to  go  next  with  this  particular  youngster  and,  most  of 
all,  to  make  sure  we  understand  what  it  is  he  is  trjdng  to  do.  Is 
he,  in  fact,  headed  down  a  path  that  leads  him  towards  becoming 
a  practicing  homosexual?  Or  is  he  an  explorer  who  is  looking  at 
things  and  does  he  understand  the  consequences  of  that  explo- 
ration? 

Mr.  Skelton.  How  about  First  Lieutenant  Mundy? 

General  Mundy.  Mr.  Chairman,  I  would  give  anythmg  in  the 
world  to  peel  35  years  off  and  go  back  and  start  there  and  do  it 
all  over  again,  putting  myself  in  that  position. 

I  think  with  regard  to  the  first  two,  any  one  of  us  at  the  table 
probably  would  start  a  discussion  something  like  this.  "Son,  sit 
down  and  let's  talk  about  this."  Now  there  is  a  great  deal  of  mean- 
ing in  that  that  is  lost  on  the  American  people,  perhaps  because 
of  the  legalistic  focus  that  we  are  putting  on  these  issues.  And  that 
is  the  word  "son,"  or  "daughter"  if  it  were  a  yoimg  woman. 

We  don't  recruit  people,  we  don't  lead  people,  we  don't  manage 
people,  with  the  hope  that  we  can  ferret  them  out  and  discharge 
them  at  great  expense  to  the  government,  at  great  waste  to  them, 
at  a  loss,  at  a  casualty  to  the  organization  that  we  are  a  part  of. 
The  leadership  in  your  armed  forces  is  the  most  concerned  and 
compassionate  leadership  and  it  is  just  that,  it  is  leadership.  It  is 
an  attempt  to  lead  people  and  to  understand  people  and  any  com- 
mander in  the  field  today,  at  whatever  level,  spends  an  awful  lot 
of  his  or  her  time  doing  just  that. 

Each  one  of  us  who  has  commanded  anywhere  along  the  way 
would  tell  you  that  even  up  to  and  including  today,  we  talk  to  peo- 
ple about  their  problems.  So  the  first  step  would  be,  "Let's  talk 
about  this." 

Contrary  to  the  press  perception  that  you  might  gain  that  we 
would  leeringly  delight  in  being  able  to  say,  "Ah-ha,  we  got  one, 
let's  lock  him  in  a  room,  shine  bright  Ughts  in  his  face,  put  him 
against  the  wall."  That  is  just  not  the  way  it  is. 

We  are  not  a  legalistic  organization  that  is  attempting  to  exist 
on  that  basis.  So  we  would  talk  to  him  and  we  would  say  are  you 
sure  about  this?  This  happens  in  boot  camp.  Do  you  realize  after 
about  the  third  week  of  your  drill  instructor  in  your  face  that  we 
have  yoiingsters  that  come  up  and  say,  you  know,  "Can  I  be  gay, 
will  that  get  me  out  of  here?"  We  have  that.  That  occurs.  What 
happens  in  that  case  is  that  they  are  counseled,  that  they  £u*e 

Mr.  Skelton.  Is  that  true  just  in  the  Marines? 

General  Mundy.  Well,  I  will  let  my  other  colleagues  speak  on 
their  own  here.  But  that  happens. 

And  we  give  them  the  best  counseling.  We  have  chaplains.  We 
have  counselors.  We  have  concerned  commanders  that  say,  "Are 
you  really,  or  do  you  just  think  you  are?"  Because  if  you  just  think 
you  are,  and  if  your  motive  is  to  get  out  of  here  at  any  cost,  stick 
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with  it,  son,  you  can  make  it,  stick  with  it.  That  is  what  we  do  for 
a  Uving,  that  is  what  leadership  means. 

So  that  is  what  we  do.  "I  may  be  gay."  "Well,  let's  talk  about 
that.  And,  you  know,  maybe  you — ^you  may  not  be  gay." 

With  regard  to  the  0630  wakeup  call,  "Good  Morning,  we  are  all 
gay,"  I  would  say,  "It  is  very  clear  you  are  in  good  spirits  this 
morning,  right  face,  double  time  march,  let's  run  five  miles,  we  will 
come  back  and  talk  about  it."  Okay.  And  that  having  been  done, 
then  we  would  come  out  and  probably  sit  down  under  a  tree, 
sweaty,  smelly,  but  enjoying  ourselves,  and  talk  through  those 
sorts  of  things. 

That  is  the  human  relation  slant  that  we  put  on  leadership  of 
military,  of  the  sons  and  daughters  of  America.  With  regard  to  the 
last  one,  I  would  take  a  more  specific  view.  I  think  that  if,  as  you 
have  characterized  it,  Mr.  Chairman,  that  every  night  after  work 
you  go  into  a  gay  bar  that  is  known  to  be  a  gay  bar,  if  every  day 
you  read  stacks  of  homosexual  literature  stacked  up  in  your  bunk 
room,  if  you  walk  in  a  gay  parade,  I  think  once  again  you  have  a 
consultation  where  you  sit  down  and  say,  "Look,  do  you  remember 
what  we  explained  to  you  at  the  time  that  you  enlisted  under  the 
policy  that  is  just  being  advanced?  We  told  you  that  statements 
that  indicate  that  you  are  a  homosexual  probably  are  things  that 
are  going  to  be  disruptive  to  unit  cohesion." 

"The  team,  your  organization,  is  beginning  to  stand  away  from 
you  for  one  reason  or  another  in  the  mess  line;  nobody  wants  to 
serve  with  you  in  a  fire  team  or  wants  to  go  on  watch  with  you 
or  so  on.  You  are  beginning  to  be  a  disruptive  influence,  what  is 
going  on  here?" 

If  that  continued,  in  your  face,  I  am  going  out  there  anyway, 
then  I  think  probably  we  would  say  we  better  take  a  look  at  you, 
and  that  would  be  in  my  perspective  the  basis  for  initiating  some 
sort  of  an  investigation. 

Now,  Mr.  Chairman,  if  at  the  risk  of  going  on  forever  here,  and 
I  don't  mean  to,  but  let  me  also  add  that  investigations  are  not  in- 
nately to  this  body  the  same  as  an  investigation  with  a 
credentialed  investigator  who  goes  out  and  begins  to  do  a  legalistic 
investigation.  Investigations  are  also  that  first  lieutenant  or  that 
JG  or  that  captain  or  that  colonel  saying  what  is  going  on  here, 
son?  Or  the  sergeant  major  saying  let's  talk  about  what  you  are 
doing  here.  That  is  a  form  of  investigation. 

Mr.  Skelton.  Lieutenant  JG  Kelso. 

Admiral  Kelso.  Well,  in  the  first  case,  the  young  man  who  comes 
up  and  says  I  am  gay,  I  can't  add  too  much  to  what  my  colleagues 
said.  I  would  take  it  the  same  way,  that  I  would  sit  down  and  talk 
about  it,  probably  with  his  leading  petty  officer  as  well,  because  he 
is  a  part  of  this  situation. 

We  should  remember  that  it  is  more  likely  that  he  came  up  and 
told  his  leading  petty  officer  and  that  is  the  way  you  are  going  to 
learn  about  it.  And  we  should  make  sure  he  understands  what  he 
is  saying.  If  he  persists  in  sajdng  that  he  is  gay,  then  this  policy 
is  very  clear  that,  with  his  statement  that  he  is  gay,  we  would  pro- 
ceed to  have  him  leave  the  service. 

If  he  comes  up  and  says  I  think  I  am  gay,  as  Carl  Mundy  said, 
I  think  I  would  sit  down  and  talk  to  him  like  I  would  my  son  if 
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he  came  and  told  me  that.  I  would  also  enlist  the  support  of  his 
leading  petty  officer  to  tell  me  what  kind  of  a  person  he  was,  as 
he  saw  him;  those  sort  of  things.  I  am  sure  I  would  try  to  get  the 
chaplain  to  talk  to  him  so  he  could  talk  to  somebody  with  whom 
he  could  have  a  relationship,  that  he  didn't  have  to  tell  anyone, 
and  let  him  try  to  decide  what  he  is  and  help  him,  as  Carl  said, 
to  see  his  way  to  be  other  than  that  and  help  him  in  counseling 
him.  And  then  we  proceed  from  there  as  to  what  the  counseling 
told  us  to  do. 

If  I  got  the  wakeup  call  with  everybody  gay,  I  would  look  at  my- 
self a  little  bit  that  I  haven't  made  this  case  clear  enough  that  tlus 
is  serious  business  and  maybe  we  go  clean  the  engine  room,  as  Carl 
says,  for  a  little  while,  to  see  if  we  like  that  or  not.  And  I  suspect 
it  would  go  away.  If  it  would  persist,  then  I  think  you  have  to  go 
to  each  individual  and  determine  what  their  feelings  are. 

I  really  don't  think  that  would  be  other  than  a  sort  of  a  prank, 
and  we  have  all  had  a  few  of  those  every  now  and  then  in  our  ca- 
reers where  the  troops  puU  the  division  officer's  chain  and  you  have 
to  deal  with  it. 

In  the  case  of  the  youngster  who  goes  to  everything,  I  feel  some- 
what like  Carl  describes.  He  is  either  exploring  or  making  a  state- 
ment of  some  kind.  I  think  I  would  go  talk  to  lus  leading  petty  offi- 
cer and  say  what  kind  of  conduct,  what  kind  of  a  petty  officer,  what 
kind  of  a  seaman,  fireman,  has  this  gent  been. 

And  I  think  I  would  tell  him  to  call  him  in  and  talk  to  him  and 
say,  hey,  we  see  where  you  are  going  here,  you  know,  and  try  to 
find  out  what  his  thought  process  is,  what  he  is  doing.  And  say  if 
you  are  going  to  persist  in  that,  you  are  going  to  tell  people,  send 
a  message  you  may  not  want  to  send.  Then  he  has  a  choice  as  to 
what  he  does  from  that  point  on.  If  he  persists,  then  I  think  we 
have  to  recognize  that  the  unit  cohesion  is  going  to  be  affected  by 
it  and  take  action  to  try  to  see  if  he  actually  is  carrying  out  some 
homosexual  activity. 

Mr.  Skelton.  Thank  you  very  much.  First  Lieutenant  McPeak. 

General  McPeak.  Be  delighted,  as  my  marine  colleague  would, 
to  trade  places. 

Mr.  Chairman,  your  question — ^your  examples  raise  two  issues. 
The  first  issue  is  what  is  the  impact  of  homosexual  statements.  The 
second  issue  is  when  do  you  launch  an  investigation,  and  how  do 
you  differentiate  between  that  or  an  inquiry  that  is  legitimate  and 
a  "witch  hunt",  in  quotes.  Let  me  deed  with  those  two  issues. 

First  of  all,  the  new  poUcy  defines  homosexual  statement  as  a 
type  of  homosexual  conduct.  The  airman  who  comes  to  the  orderly 
room  and  tells  me  he  is  homosexual  is  headed  for  the  door.  He  is 
leaving  the  Air  Force.  "Don't  tell"  means  "don't  tell".  Now,  he  can- 
there  is  this  so-called  right  of  rebuttable  presimiption  or  whatever 
it  is,  so  he  can  start  making  the  case  if  he  wants. 

Mr.  Skelton.  May  I  interrupt  you  right  there?  And  I  will  get  to 
this  a  little  bit  later,  probably  with  the  folks  tomorrow,  but  how  do 
you  prove  a  negative  is  my  question? 

General  McPeak.  That  is  his  problem.  This  young  airman  has 
come  in  the  orderly  room  and  said  he  is  homosexual.  That,  by  defi- 
nition of  the  new  poUcy,  is  a  type  of  homosexual  conduct,  and  he 
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is  headed  for  the  exit,  "Don't  tell"  means  "don't  tell".  And  so  that 
is  issue  number  one. 

Issue  number  two,  the  youngster  comes  in  and  says  I  don't  know 
whether  I  am  homosexual  or  not  but  I  may  be,  I  would  say  come 
back  when  you  made  up  your  mind.  Because,  you  know,  this  is  not 
"don't  tell",  this  is  a  guy  coming  in  that  is  a  little  confused  who 
wants  to  talk  things  over.  So  we  will  give  him  the  help  you  can. 

Issue  number  three  is  a  statement  made  by  a  whole  unit,  they 
are  headed  all  of  them  for  the  door.  They  are  about  to  leave  the 
Air  Force.  Even  considering  that  this  is  a  very  cohesive  unit,  an  at- 
tribute we  like  to  have  in  general,  these  guys  are  all  going  home 
because  that  is  a  statement  about  homosexuality  which  is  defined 
as  a  type  of  conduct. 

Your  next  issue  is  what  constitutes  credible  information  under 
which  the  commander  might  make  an  inquiry.  The  new  policy  says 
that  if  you  go  to  the  gay  bar,  that  in  itself  is  not  a  good  enough 
reason  to  launch  an  investigation;  or  if  you  are  in  a  gay  parade  or 
if  you  read  gay  literature. 

My  interpretation  of  that  is  that  isolated  instances  of  that  kind 
do  not  give  the  commander  the  right  set  of  indicators  that  he  needs 
to  ask  for  an  inquiry,  but  the  way  you  put  the  question  was  he  goes 
every — ^he  spends  sJl  his  off  duty  time  in  a  gay  bar,  or  there  is  a 
pattern  of  conduct  here. 

In  my  judgment  as  a  commander,  I  think  the  scenario  you  de- 
scribed is  enough  to  motivate  a  commander  to  launch  an  inquiry. 

Now  let  me  just  put  in  context  how  big  these  problems  are,  be- 
cause I  sounded  a  little  bit  like  a  hard-liner  here,  but  I  think  we 
need  to  just  put  this  in  a  total  context.  In  the  fiscal  year  1992,  the 
Air  Force  had  81,600  discharges.  10,000  of  them  were  involuntary 
discharges,  and  of  those  involuntary  discharges,  115  involved  ho- 
mosexuality. Less  than  two-tenths  of  one  percent  of  all  the  dis- 
charges out  of  the  Air  Force  last  fiscal  year,  before  the  policy 
changed. 

Now,  of  the  115  homosexual  discharges,  about  fifty  percent  of 
them  were  for  conduct  which  would  be  actionable  under  the  new 
policy  in  any  case.  So  we  are  talking  about  57  cases  of  homosexual 
statements  unassociated  with  any  provable  homosexual  acts.  In  the 
case  of  most  of  those  statements,  I  don't  know  that — I  don't  have 
any  data  on  this,  but  my  hunch  is  those  57  people  wanted  out  of 
the  Air  Force  by  and  large,  so  they  came  into  their  commander  and 
said  they  were  homosexual.  And  they  would  be  out  of  the  Air  Force 
under  the  old  policy  or  the  new  policy. 

What  we  are  focused  on  here  is  that  very  small  number  of  cases 
where  a  person  wants  to  make  a  statement  about  homosexuality 
and  wants  to  stay  in  the  Air  Force.  Now,  each  one  of  these  cases 
is  worth  considering  at  length  because  they  are  human  cases  and 
we  should  take  them  seriously,  but  this  is  not  the  biggest  problem 
in  the  world. 

I  mean  we  had  five  times  as  many  people  involuntarily  dis- 
charged last  year  for  drug  abuse.  We  had  ten  times  as  many  people 
involuntarily  discharged  for  being  overweight.  So  if  you  put  this  in 
the  context  of  the  kind  of  problems  the  commander  faces  adminis- 
tratively, this  is  not  a  very  big  deal. 
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On  investigations,  last  year,  last  calendar  ye£tr,  the  Air  Force 
conducted  6,000  investigations,  about.  Of  this,  35  involved  homo- 
sexuality. One-half  of  one  percent  of  all  our  investigations  in  1992 
involved  homosexuality.  So  again,  I  would  just — I  would  urge  you 
to  understand  that  whereas  this  issue  has  seemed  to  have  had  an 
almost  overwhelming  public  impact,  that  administratively  the  im- 
pact of  this  new  policy  is  not  going  to  be  great  on  us.  We  can  work 
it.  This  is  all  within  tiie  limits  of  workability  for  a  reasonably  com- 
petent commander. 

Mr.  Skelton.  Thank  you,  sir.  First  Lieutenant  SulUvan. 

General  Sullivan.  Hard  to  beUeve  I  ever  once  was.  Mr. 
Chairman 

Mr.  Skelton.  You  are  for  a  moment. 

General  Sullivan.  Right.  I  appreciate  the  opportunity  to  be  here 
and  to  talk  to  this  problem. 

Now,  on  the  first  case,  a  private  comes  in.  First  Lieutenant  Sulli- 
van sees  him,  he  announces  he  is  gay.  I  would  then,  as  has  been 
mentioned  by  my  colleagues,  sit  down  with  the  platoon  sergeant 
and  we  would  discuss  this  and  probably  go  up  and  see  the  company 
commander.  And  in  all  hkehhood,  this  young  soldier  would  prob- 
ably leave  the  service. 

Let  me  give  you  the  following  data.  Since  the  new  policy  has 
been  announced  in  January,  46  people,  all  enUsted,  have  left  the 
Army,  because  they  either  announced  that  they  were  homosexuals, 
or  committed  an  offense  punishable  imder  the  UCMJ.  Actually,  of 
the  46,  44  announced  they  were  homosexuals.  All  46  left  the  serv- 
ice completely.  They  are  not  in  the  Individual  Ready  Reserve;  they 
are  not  in  the  Standby  Reserve.  They  are  civihans.  So  I  would  pre- 
sxmie  given  those  data,  that  if  this  soldier  said  I  am  gay  and  per- 
sisted in  stating  that  that  we  would  in  fact  process  that  person  out 
and  they  would  become  a  civilian. 

Forty-six  is  interesting  in  light  of  the  fact  that  given  the  current 
policy  under  consideration  they  could  have  stayed  in  the  Individual 
Ready  Reserve. 

Now,  to  the  second  case,  the  private,  who  says,  "Really  I  don't 
know,"  I  think  at  that  time,  like  my  colleagues,  I  would  really  sit 
down  with  that  person  and  we  would  have  a  dialogue  back  and 
forth.  Get  a  chaplain  involved,  a  senior  non-commissioned  officer 
involved,  and  health,  and  social  workers  involved,  just  to  see  what 
it  is  that  this  young  person  was  thinking,  and  where  we  are  going 
with  this. 

After  that  is  over,  I  would  make  a  determination  along  with  my 
company  commander,  and  the  chain  of  command,  the  senior  officers 
over  me. 

In  the  third  case,  "Grood  Morning,  we  are  all  gay,"  we  would  hoo- 
ha  and  go  around  the  blocks  like  the  Marines  and  we  would  get 
that  sorted  out.  Interestingly  enough,  as  with  General  McPeak,  in 
1992,  I  had  137  homosexuals  released  fi-om  the  Army.  And  the 
Army  was  in  1992  somewhere  over  600,000  people.  First  six 
months  of  this  fiscal  year,  88  were  released. 

So  relatively  small  numbers,  and  like  my  colleagues,  I  would  say, 
"Look,  I  am  probably  getting  either  my  leg  pulled  here,  or  some- 
thing else  is  at  work,"  and  we  would  work  oiu-  way  through  it. 
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Now  the  gay  bar  and  gay  literature,  I  think  the  new  pohcy, 
which  I  fully  support  and  I  believe  gives  the  company,  battery  and 
troop  commanders  or  whatever — any  commander — ^the  latitude  to 
make  a  decision,  to  look  at  the  world  in  which  he  or  she  lives  and 
to  evaluate  the  circumstances  that  are  in  front  of  them,  the  same 
way  that  we  evaluate,  each  and  every  day,  people  problems.  Some- 
body is  abusing  his  wife  or  his  chilcken  or  whatever,  any  number 
of  people  problems,  no  matter  how  many  you  have,  you  are  going 
to  have  these  problems.  And  that  is  what  I  expect  these  young 
leaders  to  sort  through.  I  believe  the  policy,  as  it  is  written,  gives 
that  commander,  23,  24  years  old,  along  with  his  seniors,  guide- 
lines within  which  to  operate. 

Mr.  Skelton.  Thank  you  very,  very  much.  Mr.  Kyi. 

Mr.  Kyl.  Thank  you,  Mr.  Chairman.  First,  Secretary  Aspin,  I 
want  to  go  back  to  the  first  part  of  your  statement  and  applaud  you 
and  all  of  the  Chiefs  here  for  the  actions  you  alluded  to  that  don't 
relate  to  this  issue,  but  which  have  certainly  gone  forward  with  re- 
spect to  the  issue  of  sexual  harassment  and  also  to  clear  up  the 
Tailhook  incident.  I  appreciate  you  mentioning  both  of  these  things 
here  today. 

Having  complimented  you  on  that,  I  want  to  disagree  with  you 
on  a  point  that  you  made  at  the  beginning  of  your  statement.  Of 
course  it  is  always  possible  to  postulate  to  unreasonable  extremes. 
It  is  not  necessarily  true  as  a  result  that  everything  in  between 
those  two  extremes  is  equally  ambiguous,  as  in  the  case  of  this  pol- 
icy. 

I  think  there  is  a  significant  degree  of  latitude  between  the  t\yo 
extremes  as  you  put  it,  in  which  to  develop  a  policy,  and  we  will 
have  to  grapple  with  those  legislatively  here.  Some  of  those  policies 
could  be  quite  ambiguous  and  difficult  to  resolve  in  the  courts  and 
others  could  be  relatively  easy. 

I  would  hope  that  you  would  actually  agree  with  that  statement. 
You  said  it  is  not  credible  to  attack  the  policy,  to  say  that  it  is 
going  to  the  courts.  I  think  it  is  credible  to  suggest  that  this  pro- 
posal is  more  confusing  and  more  likely  to  go  to  the  courts  and  be 
in  the  courts  longer  than  the  current  policy  is. 

Secretary  Aspin.  Let  me,  if  I  could  just  respond  to  that,  it  is  the 
exact  opposite  opinion  of  Janet  Reno.  So  I  don't  know.  I  mean  I  am 
just  going  by  what  the  Justice  Department  tells  us.  Everybody  has 
to  be  guided  by  their  own  lawyer. 

And  the  lawyer  for  the  Federal  Government  is  the  Attorney  Gen- 
eral. And  Ms.  Reno  believes  that  this  is  a  policy  that  they  can  de- 
fend with  confidence  and  in  her  memorandum,  and  we  have  copies 
of  the  memorandum  if  you  don't  have  them,  she  states  that  there 
are  three  specific  changes  that  this  policy  makes  over  current  pol- 
icy or  past  policy  that  she  specifically  cites  as  the  reasons  why  the 
policy  as  proposed  will  be  more  defensible. 

Mr.  Kyl.  I  appreciate  it,  Mr.  Secretary. 

Secretary  ASPIN.  And  I  understand  what  you  are  saying.  You  can 
get  lots  of  different  lawyers  to  give  lots  of  different  opinions,  but 
basically  you  go  with  the  Justice  Department. 

Mr.  Kyl.  One  lawyer  in  a  small  town  has  no  business  but  two 
have  all  the  business  he  can  handle.  But  the  fact  remgdns,  that 
those  who  have  looked  at  this  pohcy,  know  that  it  is  going  to  the 


44 

courts.  Advocates  on  both  sides  say  they  are  going  to  t£ike  it  to 
court,  and  no  lawyer  worth  his  or  her  salt  is  going  to  suggest  in 
advance  of  the  case  that  they  are  going  to  argue  that  they  have  a 
weak  case.  So  it  is  understandable  that  the  Attorney  General 

Secretary  Aspin.  John,  the  point  about  making  the  argument 
about  the  weak  case  was  that  she  looked  at  the  poHcy  before  it  was 
announced  to  see  whetiier  in  fact  it  could  be  strengthened.  And  in- 
deed there  were  some  changes  that  the  Justice  Dep2ui;ment  did 
make  in  the  policy  before  it  was  announced. 

So  of  course,  you  are  right;  after  it  is  annoimced  she  is  going  to 
support  it.  What  I  am  sa5dng  is  that  the  support  came  before  and 
indeed  the  policy  was  changed  in  some  relatively  minor  matters, 
but  which  may  have  turned  out  to  be  of  a  large  significance  legally. 

Mr.  Kyl.  I  am  not  going  to  argue  the  legal  point  with  you,  Mr. 
Secretary.  I  would  like  to  bring  another  matter  to  your  attention, 
though.  It  has  been  brought  to  my  attention  that  our  request  to 
hear  this  afternoon  from  the  ranking  NCOs,  which  was  transmitted 
on  Friday  the  16th,  asking  for  them  to  testify  by  name,  has  been 
denied  by  the  Department.  Is  that  correct? 

Secretary  ASPIN.  We  are  trying  to  make  people  available,  but  if 
you  call  on  a  Friday  and  say  you  want  these  people  on  a  specific 
time  on  a  specific  date,  these  are  people  whose  jobs  it  is  to  go  out 
and  talk  to  the  troops.  They  are  almost  never  in  Washington.  And 
having  all  four  of  them  in  Washington  on  one  afternoon  would  be 
very  (hfficult. 

And  if  you  are  going  to  arrange  their  schedules  to  get  it,  you 
have  to  give  us  a  couple  of  weeks  of  notice.  We  are  not  trjdng  to 
stiff  you  here.  It  is  just  a  practical  matter  that  these  people  have 
schedules.  Their  job  is  ambassadors  with  the  troops.  And  their  job 
is  to  go  out  and  be  with  the  troops  and  we  want  them  to  be  avail- 
able to  you  but  to  have  all  four  of  them  in  town  on  a  specific 
day 

Mr.  Kyl.  Are  any  of  them  in  town,  Mr.  Secretary? 

Secretary  AsPiN  [continuing].  Requires  a  couple  weeks  to  do  it. 

Mr.  Kyl.  Are  any  of  the  NCOs  in  town? 

Secretary  ASPH^.  What  is  this? 

Mr.  Kyl.  Are  any  of  them  in  town? 

Secretary  ASPIN.  I  don't  know. 

Mr.  Skelton.  How  do  you  know  they  are  not  available? 

Secretary  ASPIN.  I  know  not  all  of  them  are  available,  and  the 
request  was  for  all  of  them. 

Mr.  Kyl.  Well,  could  we  have  some  of  them? 

Secretary  ASPIN.  We  are  not  trying  to  stiff  you  on  this  thing,  but 
please  understand,  it  is  reasonable.  It  is  tough  enough  on  a  short 
notice  to  get  the  four  chiefs  in  town,  but  they  are  easy  compared 
to  these  guys. 

Mr.  Kyl.  Mr.  Secretary,  we  haven't  had  much  to  say  about  the 
timing  of  this.  We  have  been  waiting  and  waiting  and  waiting.  It 
has  been  in  your  shop. 

You  wrote  to  us  on  May  24th  indicating  your  intent  to  fiilly  con- 
sult and  to  be  available  throughout  the  month  of  July  to  testify  be- 
fore the  committee  and  to  have  the  departmental  witnesses  avail- 
able. We  didn't  know  when  this  was  going  to  come  up. 
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But  as  Admiral  Kelso  pointed  out,  probably  the  first  person  who 
is  going  to  hear  about  the  kind  of  example  that  Ike  Skelton  asked 
about  is  going  to  be  that  leading  petty  officer  or  enlisted  man  who 
is  probably  going  to  do  a  lot  of  counseling  first  and  then  determine 
how  best  to  proceed.  They  are  obviously  going  to  have  to  know  how 
to  implement  the  policv  and  they  are  really  the  experts  on  how  the 
enlisted  people  feel.  They  are  the  key  to — at  least  one  of  the  keys 
to  making  this  policy  work.  And  I  think  it  is  important  for  us  to 
hear  fi*om  them. 

Secretary  ASPIN.  I  agree. 

Mr.  Kyl.  All  right.  Let  me  ask  a  question  of  General  Sullivan  rel- 
ative to  the  Secretary's  statement.  On  page  five  of  the  Secretary's 
statement,  you  said  let  me  begin  by  stating  some  basic  principles, 
and  I  am  quoting,  "as  a  general  rule,  the  department  has  long  held 
that  homosexuality  is  incompatible  with  mihtary  service.  Neverthe- 
less, the  department  also  recognizes  that  homosexuals  have  served 
with  distinction  in  the  armed  forces  of  the  United  States." 

Now,  let's  just  stop  there  for  a  second.  General,  you  have  the 
largest  number  with  respect  to  your  command  and  that  is  why  I 
am  addressing  this  question  to  you.  I  am  assuming,  and  in  fact 
some  have  told  me,  that  the  homosexuals  who  have  served  with 
distinction,  and  I  know  some,  by  the  way,  are  persons  who  have 
committed  homosexual  acts,  acts  which  are  actionable  in  both  the 
old  pohcy  and  the  new  poUcy. 

So  it  is  not  necessarily  the  conduct  that  is  incompatible,  but  the 
conduct  in  some  cases  and  perhaps  more  broadly,  a  manifestation 
of  homosexuality  in  the  xinit,  the  kind  of  thing  that  was  Ike  Skel- 
ton's  example  four,  that  is  the  real  problem. 

Then  the  final  sentence  of  the  Chairman's  statement,  "therefore, 
we  are  going  to  judge  a  person's  suitabiUty  for  service  on  the  basis 
of  conduct/'  That  is  really  not  the  whole  story,  is  it?  On  conduct, 
behavior,  that  is  to  say  no  verbal  statement,  no  touching  kind  of 
homosexual  contact,  but  orientation,  homosexual  orientation  behav- 
ior of  the  type  described  by  Ike  Skelton,  is  also  incompatible  with 
military  service,  is  it  not? 

General  Sullivan.  Right,  right. 

Mr.  Kyl.  So  it  is  not  just  the  homosexual  conduct,  but  also  the 
manifestation  of  homosexual  orientation;  is  that  correct? 

General  SULLIVAN.  How  did  it  manifest  itself?  Did  he  or  she 
come  forward  and  tell  me,  did 

Mr.  Kyl.  No,  no,  I  am  specifically  limiting  it  to  non-verbal  state- 
ments and  no  evidence  of 

General  Sullivan.  Respectfiilly,  I  don't  know  what  a  non-verbal 
statement  is.  You  mean  a  T-shirt  that  says  I  am  gay  and  proud? 

Mr.  Kyl.  Well,  let  me  ask  you  about  non-verbal  statements,  be- 
cause each  one  of  you  ultimately  concluded  that  the  totality  of  cir- 
cumstances in  Mr.  Skelton's  example  number  four  would  warrant 
an  investigation,  and  yet  there  was  no  verbal  statement  and  no 
physical  contact.  So  since  conduct  here  is  supposed  to  be  the  key, 
what  is  it  that  would  legally  initiate  the  inquiry? 

General  Sullivan.  I  think  we  have  to  get  ourselves  down  in  the 
context  of  First  Lieutenant  SxilHvan.  And  the  platoons  that  I  dealt 
with  at  that  level  were  20  men,  a  couple  of  non-commissioned  offi- 
cers and  some  soldiers.  I  knew  them  all,  they  knew  me. 
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I  think  it  would  be  almost  impossible  for  me  to  live  in  the  kind 
of  environment  that  I  did  without  knowing  it,  and  if  I  felt  that 
there  was  something  to  look  at  as  I  said  in  my  example,  then  I 
would  do  so.  And  I  think  that  is  a  normal  part  of  what  I  expect 
a  commander  to  do. 

After  all,  I  expect  them  to  lead  these  yoimg  people  in  battle  or 
whatever,  so  I  would  expect  them  to  know  him  and  him  to  know 
them.  And  I  think  the  point  I  am  trying  to  make  is  this  is  not  some 
distant  legal  problem  here.  These  are  real  people  living  together. 

Then  the  leader  would  make  a  judgment  and  decide  if  it  was  ap- 
propriate to  go  to  the  higher  level  of  officer,  battalion  commander, 
company  commander,  whatever,  and  initiate  an  investigation.  And 
I  thmk  this  policy  lays  that  out. 

Mr.  Kyl.  Well,  let  me  try  to  be  a  little  bit  more  specific  then. 
Under  the  policy,  as  I  read  it,  being  under  the  radar  screen  as  the 
Secretary  described  it,  means  not  making  a  verbal  statement  that 
you  are  homosexual,  and  not  engaging  in  conduct,  which  is  further 
defined,  illustrating  or  demonstrating  that  you  are  homosexual. 

If  I  were  the  lawyer  for  the  young  man,  let's  say,  who  each  of 
you  laimched  an  investigation  or  an  inquiry  into  and  discharged  or 
seeks  to  discharge,  I  would  argue  that  under  this  policy  you  don't 
have  the  evidence,  you  didn't  have  the  evidence  when  you  initiated 
the  inquiry.  You  didn't  have  any  evidence  of  physical  contact  and 
you  didn't  have  a  verbal  statement.  So  the  launching  of  your  in- 
quiry was  improper,  illegal  as  it  were. 

General  Sullivan.  That  goes  on  all  the  time.  Respectfully,  Mr. 
Kyl,  that  goes  on  all  the  time  when  we  process  any  case.  It  depends 
on  what  Mnd  of  a  case  it  is.  Soldiers  have  due  process  today,  and 
those  kinds  of  discussions  truly  do  go  on  all  the  time.  And  that 
truly  happens  under  this  policy  to  be  no  different  than  the  old 
policy. 

Mr,  Kyl.  Well,  general,  let  me  ask  each  of  you  this  question.  I 
appreciate  your  response  about  what  you  would  ordinarily  do,  and 
it  seems  to  me  that  it  is  entirely  appropriate  and  proper.  But  we 
haven't  had  a  policy  before  that  specifically  says  that  there  are 
three  kinds  of  activity  which  in  and  of  themselves  are  insufficient 
to  begin  an  inquiry  or  to  discharge  a  person  for  engaging  in. 

On  the  other  hand,  there  are  two  things  which  will  do  that, 
namely  verbal  statements  of  homosexuality  and  conduct  which  is 
further  defined  as  including  contact.  I  am  suggesting  to  each  of  you 
that  a  defense  lawyer  under  this  new  policy,  unlike  in  the  past,  is 
going  to  have  a  much  better  case  that  action  has  been  taken  im- 
properly in  investigating,  if  in  fact  there  is  no  evidence  of  a  verbal 
statement  or  conduct,  /^id  I  would  appreciate  any  of  you  respond- 
ing to  that. 

Mr.  Secretary,  you  or  General  Powell. 

General  Powell.  The  policy  says  that  one  of  the  three  parts  of 
homosexual  conduct  includes  any  bodily  contact  actively  under- 
taken or  passively  permitted  between  members  of  the  same  sex  for 
gratifying  sexual  desire,  or  which  a  reasonable  person  would  under- 
stand demonstrated  a  propensity  or  intent  to  engage  in  homosexual 
acts.  Those  activities  would  be  a  basis  to  begin  action. 

Now,  I  can't  argue  how  a  defense  lawyer  might  or  might  not  use 
that,  but  the  kind  of  nonverbal  statements  you  are  talking  about, 
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such  as,  perhaps,  two  persons  of  the  same  sex  holding  hands  or 
doing  something  else  that  would  cause  the  average  person  to  sug- 
gest or  to  come  to  the  conclusion  that  perhaps  there  is  propensity 
toward  homosexual  conduct,  would  provide  sufficient  basis  for  the 
commander  to  begin  looking  into  it. 

Mr.  Kyl.  General  Powell,  just  as  a  follow-up  on  that,  would  it, 
in  your  view,  require  physical  contact  in  order  to  fulfill  the  defini- 
tion as  you  have  defined  it  as  a  nonverbal  statement? 

General  Powell.  No.  It  is  not  the  statement.  It  is  the  homo- 
sexual act  I  am  talking  about  here,  not  statements.  Statements,  as 
indicated  here  in  the  policy,  refer  to  a  verbal  statement.  An  act  re- 
fers to  acts  which  includes  nonverbal  statements,  as  you  have  de- 
fined, I  believe,  nonverbal  statements. 

Mr.  Kyl.  Okay.  And  with  respect  to  that  second  definition  of  con- 
duct, not  necessarily  requiring  physical  contact  in  order  to  give 
grounds  to  justify  further  investigation? 

General  Powell.  The  commander  would  have  to  see  what  it  is 
then,  see  whether  within  the  poUcy  that  he  has  been  provided  he 
has  been  given  sufficient  information  to  cause  an  inquiry  to  be 
launched. 

Mr.  Kyl.  But  as  a  general  matter,  your  advice  to  the  command- 
ers would  be  that  it  does  not  necessarily  have  to  be  a  physical  con- 
tact kind  of  conduct  to  warrant  the  investigation  based  upon  con- 
duct? 

General  Powell.  I  am  not  sure  I  know  what  a  non-physical  con- 
tact is. 

Mr.  Kyl.  Non-physical  conduct. 

General  Powell.  Oh,  I  am  sorry.  The  way  an  act  is  defined  here, 
it  talks  about  bodily  contact. 

Mr.  Kyl.  That  is  right. 

General  Powell.  Yes. 

Mr.  Kyl.  And  what  I  am  asking  you  is,  if  you  don't  have  bodily 
contact,  and  you  don't  have  a  statement,  a  verbal  statement  like 
"I  am  homosexual",  then  are  you  warranted  in  beginning  an  inves- 
tigation? 

General  Powell.  Yes.  If  the  commander  sees  other  indications 
such  as  a 

Mr.  Kyl.  Where  is  that  in  the  policy?  See,  we  are  going  on  a  pol- 
icy, and  I  don't  see  it  in  there. 

General  Powell.  In  the  backup — it  is  whether  the  comm£uider 
believes  he  has  received  credible  information  of  homosexual  con- 
duct that  warrants  the  beginning  of  an  inquiry.  And  in  the  policy — 
in  the  implementing  documents  that  are  being  prepared  to  accom- 
pany the  Secretary's  signed  document  and  the  implementing  in- 
structions that  will  be  prepared,  this  will  be  covered  in  greater  de- 
tail. 

General  Sullivan.  I  think  that  it  was  Mr.  Skelton's  point  three, 
the  gay  bar. 

Mr.  Skelton.  That  is  number  four. 

General  Sullivan.  Number  four,  sorry,  sir.  The  number  four  ex- 
ample is  a  perfect  case  in  point.  We  don't  have  anything  verbal 
there.  What  we  have  is  continuous  activity  in  the  bar,  and  I  think 
it  was  reading  pornographic  literature  and  so  forth  and  so  on. 

Mr.  Kyl.  And  walking  in  a  parade. 
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General  Sullivan.  By  the  way,  all  commanders  at  this  level 
wrestle  all  the  time  with  issues  of  child  abuse  and  spouse  abuse 
and  alcohol  abuse  and  so  forth  and  a  lot  of  it  is  not  necessarily 
verbal. 

General  Powell.  It  really  is  on  page  two,  I  think,  Congressman 
Kyi.  If  you  look  at  the  third  sentence,  however,  commanders  will 
contini.ie  to  initiate  inquiries  and  investigations  as  appropriate 
when  there  is,  operative  phrase,  credible  information  that  a  basis 
for  discharge  or  disciplinary  action  exists.  So  the  commander  has 
to  satisfy  himself  that  the  actions  he  has  seen,  whether  they  are 
nonverbal  or  whatever,  provide  credible  infoimation  that  he  should 
proceed. 

Mr.  Kyl.  General  Powell  and  Mr.  Chairman,  on  page  two  of  the 
statement,  there  are  these  two  statements,  homosexual  conduct  is 
a  homosexual  act.  And  then  a  homosexual  act  includes  any  bodily 
contact. 

So  my  question  is  really  very  specific,  and  we  don't  have  these 
ultimate  policies  that  are  being  written  to  further  implement  this 
in  front  of  us.  Under  the  policy  as  you  understand  it,  could  you  ini- 
tiate an  investigation  of  the  situation  that  Ike  Skelton  identified  as 
number  four  without  a  verbal  statement  or  without  any  bodily  con- 
tact? You  all  said  yes. 

Secretary  ASPIN.  Let  me — let  me  just  make  the  blanket  state- 
ment that  under  this  policy  the  commander  is  the  final  arbiter  of 
all  gray  area  decisions.  And  it  is  intended  to  be.  There  are  several 
statements 

Mr.  Kyl.  But,  Mr.  Secretary,  he  has  got  to  live  within  the  policy 
that  you  signed.  And  if  the  policy  specifically  prohibits  that  kind 
of  discretion,  he  can't  engage  in  it. 

Secretary  Aspin.  The  commander — it  says,  however,  commanders 
will  continue  to  initiate  inquiries  or  investigations  as  appropriate 
when  there  is  credible  information  that  a  basis  for  discharge  or  dis- 
ciplinary action  exists. 

Mr.  Kyl.  And  then  it  says — no,  let  me  interrupt  you. 

Secretary  ASPIN.  I  don't  know — ^will  you  please  let  me  finish  my 
sentence,  please?  At  the  time- 


Mr.  Kyl.  Mr.  Secretary,  let  me 

Mr.  Skelton.  Let  him  finish. 

Mr.  Kyl.  Go  ahead. 

Secretary  AspiN.  I  will  repeat  the  sentence.  Commanders  will 
continue  to  initiate  inquiries  or  investigations  as  appropriate  when 
there  is  credible  information  that  a  basis  for  discharge  or  discipli- 
nary action  exists.  It  also  says  commanders  remain  responsible  for 
maintaining  good  order  and  discipline.  I  mean  it  is  such 

Mr.  Kyl.  Right.  But  it  also  says,  Mr.  Secretary,  only  credible  in- 
formation that  a  service  member  engaged  in  homosexual  conduct 
will  form  the  basis  for  initiating  an  inquiry  or  investigation  of  a 
service  member.  And  conduct  is  defined  as  contact.  I  have  not  got- 
ten an  answer  to  the  simple  question,  which  is,  do  you  either  have 
to  have  a  statement  of  homosexuality  or  contact  in  order  to  initiate 
the  investigation? 

Secretary  ASPIN.  You  have  gotten  a  straight  answer  fi-om  all  of 
us,  fi-om  Sullivan,  from  Powell,  from  me,  the  answer  is  no. 
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Mr.  Kyl.  It  is  up  to  the  investigation  of  the  commander,  so  you 
don't  have  to  have  either  a  verbal  statement  or  evidence  of  contact, 
correct? 

Secretary  ASPIN.  The  commander  is  the  last  arbiter  of  all  gray 
area  decisions  and  it  is  his  judgment  as  to  whether  he  has  credible 
information. 

Mr.  Kyl.  Thank  you,  Mr.  Chairman. 

Mr.  Skelton.  Mr.  Dellums. 

Mr.  Dellums.  Thank  you  very  much,  Mr.  Chairman.  I  would  like 
to  raise  one  question. 

First,  Mr.  Secretary,  we  are  here  this  morning  hearing  testimony 
on  and  raising  questions  on  a  compromise  that  all  of  us  realize  is 
clearly  far  short  of  lifting  the  ban.  In  that  regard,  let  me  just  quote 
a  few  of  the  comments  tiiat  you  made  this  morning  and  then  form 
a  question. 

You  stated  early  in  your  remarks,  I  signed  a  directive  making 
conduct,  not  sexual  orientation,  but  conduct  the  focus  of  Defense 
Department  policy  on  who  can  serve  in  the  miUtary.  Later,  refer- 
ring to  the  President  of  the  United  States,  you  said,  he  made  this 
key  point  and  I  quote,  "people  should  have  the  right  to  serve  their 
country  and  if  denied  the  right  it  should  be  on  the  basis  of  behav- 
ior, not  status." 

Further  on  in  your  remarks,  and  let  me  make  this  point  as  Presi- 
dent Clinton  did,  we  have  no  evidence  that  homosexual  soldiers  are 
less  capable  or  more  prone  to  misconduct.  Further,  therefore,  we 
are  going  to  judge  a  person's  suitabiUty  for  service  on  the  basis  of 
conduct.  That  is,  not  what  they  are,  but  what  they  do. 

So  it  is  very  clear  by  these  comments  that  you  are  saying  ori- 
entation should  not  be  the  issue  here,  it  should  be  one  of  conduct. 
Let's  set  that  aside  for  a  moment.  One  or  several  of  you  have  com- 
mented that,  perhaps  General  Powell,  perhaps  you,  Mr.  Secretary, 
I  just  jotted  a  note,  that  this  compromise  is  based  upon  the  bal£ince 
of  the  needs  of  the  military  on  tiie  one  hand,  and  the  individual's 
personal  rights  on  the  other. 

Then  one  or  several  of  you  went  on  to  say  that  because  we  are 
a  fighting  force,  that  is  what  we  exist  for,  the  issue  of  unit  cohesion 
is  a  very  powerful  and  compelling  basis  upon  which  this  com- 
promise is  constructed.  Therein  lies  the  problem  for  this  gen- 
tleman. 

You  make  a  very  powerful  point  that  this  issue  is  now  one  of  con- 
duct and  behavior,  not  orientation.  The  Uniform  Code  of  Military 
Justice  as  presently  constructed  addresses  behavior  and  conduct  of 
a  person  serving  in  the  military.  Set  that  out  there.  Then  my  ques- 
tion is  this,  short  of  lifting  the  ban,  what  is  the  threat  to  luiit  cohe- 
sion if  it  really  isn't  orientation? 

Because  the  point  is  that  if  you  say  the  issue  here  is  one  of  con- 
duct, and  we  can't  pounce  on  each  other  now  because  the  Uniform 
Code  of  Military  Justice  states  that,  then  how  can  you  frame  an  ar- 
gument which  says  the  issue  of  unit  cohesion  is  the  basis  upon 
which  we  create  this  balance,  because  if  you  can't  engage  in  behav- 
ior whether  you  are  homosexual  or  heterosexual,  then  tell  me  what 
is  the  rationale  for  arguing  that  unit  cohesion  is  the  issue  if  indeed 
it  doesn't  come  back  to  the  question  of  orientation? 
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If  it  is  the  issue  of  behavior,  hft  the  ban,  because  you  are  already 
dealing  with  the  question  of  behavior.  And  if  the  question  is  one 
of  unit  cohesion,  then  what  you  really  are  saying,  unfortunately,  is 
that  people  have  a  problem  with  homosexuals. 

And  if  that  is  the  case,  that  is  who  they  are,  not  what  they  do, 
that  is  orientation,  that  is  not  conduct.  That  is  orientation,  that  is 
not  behavior.  I  have  listened  very  carefully  to  every  word  that  has 
been  said  here.  I  have  read  very  carefully  this  issue. 

But  what  no  one  has  focused  on  here  clearly  is  what  I  perceive 
to  be  a  major  contradiction.  Because  if  you  have  made  such  a  com- 
pelling argument  as  you  have  made,  and  I  quoted  in  your  remarks 
that  this  is  an  issue  of  conduct  and  behavior,  it  is  not  orientation, 
then  what  is  the  problem  on  unit  cohesion? 

We  go  back  40,  50  years,  the  issue  of  imit  cohesion  was  white 
soldiers  won't  serve  with  black  soldiers.  They  said,  no,  let's  make 
it  behavior,  it  is  what  they  do,  not  what  they  are.  All  right.  So  we 
got  past  that.  But  it  seems  to  me  that  this  is  unfortunately  the 
focus  of  what  this  policy  is.  All  the  brilliant  words,  all  the  legalese, 
all  of  the  paragraphs,  what  it  comes  down  to  is  that  what  is  being 
said  here  is  the  mihtary  is  saying  we  exist  to  fight,  and  that  we 
fight  in  units  and  units  must  have  cohesion.  And  I  am  saying  that 
if  it  is  about  behavior,  our  behavior  is  governed  now  by  the  Uni- 
form Code  of  Military  Justice. 

Am  I  making  my  point? 

So  I  cannot  understand  what  the  basis  is  for  not  just  simply  lift- 
ing the  ban  and  getting  on  with  business  unless  it  truly  is  a  con- 
cern about  orientation  and  who  people  are  as  opposed  to  what  they 
do.  Because  you  indicated,  as  I  said,  and  that  is  why  I  pointed  this 
particular  piece  out. 

Secretary  ASPIN.  Mr.  Chairman,  if  I  could 

Mr.  Dellums.  There  is  no  evidence  that  homosexual  soldiers  are 
more  or  less  prone  to  misconduct. 

Secretary  ASPIN.  I  will  let  Colin  Powell  address  the  issue  of  imit 
cohesion.  What  we  have  said  is  we  are  basing  the  policy  on  con- 
duct. However,  we  are  defining  conduct  to  include  statements. 

The  crux  of  the  matter  that  we  are  talking  about  and  that  you 
are  talking  about  here,  is  the  question  about  the  difference  between 
public  aclmowledgment  of  homosexuality  and  private  acknowledg- 
ment of  homosexuality. 

The  policy  defines  conduct  as  statements.  When  you  look  at  it  in 
that  light,  if  a  person  keeps  it  private  that  he  is  homosexual  and 
does  not  talk  about  it,  doesn't  say  anything,  doesn't  reveal  it  in  any 
way,  keeps  his  or  her  private  life  private,  the  judgment  of  the  peo- 
ple here  is  that  that  does  not  affect  unit  cohesion. 

But  once  you  make  it  public,  even  though  you  are  not  doing  any- 
thing other  than  making  it  public,  that  does  affect  unit  cohesion. 
I  will  let  the  General  address  that.  But  let  me  just  finish.  That  is 
why  what  we  have  said  is  based  upon  conduct.  But  we  have  defined 
conduct  as  including  statements. 

Mr.  Dellums.  That  is  exactly  the  point  I  am  making.  Once  you 
define  conduct  as  including  statements,  the  only  basis  for  that  has 
to  be  to  address  what  people  are,  not  what  they  do.  So  you  have 
to  walk  back  to  orientation.  Once  you  define  conduct  as  something 
other  than  behavior,  you  are  coming  back  to  the  issue  clearly. 
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squarely,  cleanly  back  to  the  question  of  what  people  are,  not  what 
they  do. 

You  are  still  dealing  with  orientation  and  the  notion  that  this  is 
strictly  about  behavior  doesn't  ring  true  when  you  understand  that 
you  change  it  and  make  the  definition  of  conduct. 

Secretary  ASPIN.  It  doesn't  change  everything.  If  you  are  gay  and 
are  willing  to  live  by  the  rules,  and  the  rules  include  keeping  your 
own  views  very  private,  you  can  serve  in  the  mihtary  imder  this 
policy  and  you  can  do  it  in  a  way  in  which  you  certainly  have  a 
lot  more  peace  of  mind  than  you  used  to  under  the  old  system.  You 
won't  be  asked.  You  don't  have  to  he.  You  don't  have  to  worry 
about  the  witch  hunts  and  the  stakeouts  at  various  facilities. 

So,  as  we  have  said,  this  is  a  policy  which  accomplishes  some 
things  for  people  in  the  military  who  are  of  a  homosexual  orienta- 
tion, but  it  does  not  do  everjrthing.  But  at  the  core  of  the  matter, 
which  is  the  discussion,  you  womd  define  conduct  not  to  include 
statements.  We  have  defined  conduct  to  include  statements. 

Mr.  Dellums.  I  understand.  I  am  simply  saying  that  once  you 
do  that,  you  are  acquiescing  to  the  fears  and  the  ignorance  that 
people  have  regarding  homosexuals. 

Secretary  ASPIN.  Let  me  ask  the  people  in  uniform  to  address  the 
issue  of  unit  cohesion — ^if  someone  were  openly  gay,  how  that  might 
affect  cohesion.  You  have  better  witnesses  at  the  witness  table  to 
address  that  issue. 

Mr.  Dellums.  We  have  witnesses  who  came  before  us  who  said 
on  the  issue  of  unit  cohesion,  there  are  a  number  of  psychological 
and  cultural  studies  that  point  out  that  what  enhances  unit  cohe- 
sion is  when  people  know  each  other,  when  white  folks  know  black 
folks,  when  gays  and  straights  know  each  other,  when  men  and 
woman  know  and  understand  each  other,  you  remove  the  fears  and 
ignorance.  When  you  keep  people  separated,  the  issue  of  unit  cohe- 
sion continues  to  be  the  problem. 

There  have  been  numerous  cases  pointed  out  that  when  people 
know  gay  human  beings  on  an  everyday  basis,  they  are  much  less 
prone  to  bigotry  and  ignorance  because  they  know  these  people  as 
human  beings. 

Secretary  ASPIN.  I  understand  that.  But  you  ought  to  ask  the 
people  here  in  uniform  about  unit  cohesion. 

General  Powell.  The  only  thing  I  might  add,  Mr.  Dellums,  first 
of  all  this  is,  in  my  judgment,  a  very  complex  issue.  The  problem 
is:  When  the  orientation  is  manifested  by  conduct  within  a  small 
unit  setting,  it  is  our  judgment  that  unit  cohesion  will  be  affected 
and  this  becomes  a  distractor.  I  think  that  is  the  case. 

I  don't  think  it  will  simply  be  removed  through  the  process  of 
getting  to  know  one  another  or  education  within  that  small  vmit 
military  setting.  So  it  is  the  conduct  that  manifests  the  orientation. 
If  the  orientation  can  be  made  a  private  matter,  then  I  think  there 
is  no  impact  on  unit  cohesion. 

Mr.  Skelton.  Anyone  else? 

Mr.  Spence. 

Mr.  Spence.  Thank  you,  Mr.  Chairman. 

Mr.  Secretary  and  gentlemen,  we  are  getting  down  into  the  de- 
tails now  of  how  this  is  going  to  affect  the  lives  of  people.  Most  of 
the  questions  are  along  those  lines.  I  have  been  sitting  here  just 
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thinking,  we  are  told  now,  for  instance,  that  people  should  not  be 
considered  for  service  on  the  basis  of  their  status,  what  you  are  and 
what  you  do  should  separate  those  two. 

Are  we  still  going  to  exclude  some  people  from  military  service 
because  of  their  status  aside  from  the  homosexual  question? 

Secretary  ASPIN.  The  policy  proposed  will  not  ask  people  about 
their  sexual  preferences  at  the  time  they  come  in.  It  is  a  poHcy  not 
to  ask. 

Mr.  Spence,  When  a  person  comes  into  the  service  now,  what 
other  questions  do  we  ask? 

Secretary  ASPIN.  What  other  questions?  I  will  yield  to  one  of  the 
Chiefs  on  that. 

General  McPeak.  When  we  enlist  people,  we  make  sure  they  un- 
derstand certain  things  about  the  Air  Force;  in  other  words,  our 
policy  on  drug  abuse.  Each  enlistee  is  required  to  certify  and  initial 
a  statement  that  they  have  never  used  drugs.  Additionally,  we 
make  them  check  off  a  little  block  that  says  our  policy  is  we  don't 
allow  drug  abuse.  They  just  check  that  off.  It  is  not  that  we  ask 
questions,  rather,  we  provide  preliminary  information  up  front 
about  our  policy. 

Under  the  terms  of  this  new  policy  statement  on  homosexuality, 
we  have  not  written  the  implementing  instructions  yet,  but  I  am 
sure  the  Air  Force  will  add  to  that  an  explanation  of  what  our  pol- 
icy is  regarding  homosexual  conduct  and  we  will  make  sure  they 
understand  that  when  they  come  in  the  door. 

But  they  will  not  be  asked  the  question,  are  you  a  homosexual 
any  more  than  we  ask  the  question  do  you  use  drugs.  We  just 
make  sure  they  understand  our  policy. 

Mr.  Spence.  What  questions  do  we  ask  of  a  recuit  coming  in? 

General  Powell.  General  Mundy  has  some  information  here. 

General  Mundy.  This  is  part  of  a  enlistment  form.  It  is  obviously 
a  lengthy  form.  I  don't  have  the  whole  thing  here.  This  is  down  to 
Section  24,  25  and  26.  "Is  anyone  dependent  on  you  for  support?" 
"Are  you  now  or  have  you  ever  been  divorced  or  legally  separated?" 
"Do  you  owe  alimony  pa5anents?"  "Are  you  a  conscientious  objec- 
tor?" "Have  you  ever  been  convicted  of  a  crime  or  a  felony?" 

We  do  ask  have  you  used  illegal  drugs  in  the  Marine  Corps.  I 
gather  perhaps  not  in  the  Air  Force.  But  we  ask  that  question  and 
questions  of  that  sort,  Mro  Spence.  And  previously,  we  asked,  "Are 
you  a  homosexual?"  That  has  not  been  asked  since  the  29th  of  Jan- 
uary. 

General  Sullivan.  When  people  appear  at  the  recruiting  station, 
we  test  them.  Obviously,  they  must  be  between  18  and  35  or  have 
parental  consent  if  they  are  younger  than  18.  Citizenship,  edu- 
cation, dependents  as  family  members  in  the  case  of  the  Marine 
Corps  are  the  same  thing.  We  ask  whether  they  have  children. 
There  are  15  disqualifying  reasons,  moral  and  administrative, 
under  this  category.  Drug  abuse  may  be  one  of  them,  convictions, 
or  whatever;  there  is  a  whole  list  of  issues  there,  physical  and  med- 
ical standards,  prior  military  service,  then  weight  and  so  forth  and 
so  on. 

Then  each  recruit,  when  they  reach  their  first  duty  station,  as 
well  as  before  they  get  there,  is  given  this  briefing  which  I  have 
right  here  which  goes  through  the  fact  that  the  Uniform  Code  of 
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Military  Justice  applies  every  day,  seven  days  a  week.  We  go 
through  rape,  carnal  knowledge,  sodomy,  cruelty  to  animals.  Article 
134,  which  is  good  law  and  order,  and  so  forth,  offenses  related  to 
homosexual  acts,  offenses  related  to  AIDS,  right  down  the  line  so 
each  soldier,  upon  entry  into  the  Army — admittedly  some  of  the 
more  detailed  briefings  take  place  down  in  the  organization — but 
every  soldier  gets  this. 

Mr.  Spence.  We  ask  a  lot  of  personal  questions,  that  is  the  bot- 
tom line,  except  we  don't  ask  this  one. 

We  don't  ask  about  the  right  to  ask  all  these  questions  when  you 
are  not  allowed  to  ask  other  questions. 

I  have  been  reading  all  these  phrases  and  it  is  difficult  for  me 
to  accept  what  is  happening  to  us  today.  We  are  being  asked  to 
change  all  of  our  views  on  morality  and  accept  the  views  of  others 
because  we  are  going  to  call  the  behavior  something  else  now. 

We  are  going  to  redefine  these  traditional  things  that  we  have 
been  talking  about  all  of  our  life  by  calling  them  something  else. 

I  will  just  tell  you  about  a  few  of  those  words.  One  of  them,  "gay" 
for  instance,  that  is  supposed  to  characterize  some  people's  procliv- 
ities. That  is  the  most  absurd  characterization  I  can  think  of.  I 
have  a  friend  at  home  who  has  a  daughter  named  Gay,  He  gets 
fighting  mad  every  time  he  hears  this  word  being  used  in  a  dif- 
ferent way.  We  use  it  all  the  time.  It  changes  the  entire  focus  by 
calling  it  something  else. 

Second,  you  have  orientation.  All  these  new  words  I  see  down 
here.  Somebody  spent  a  lot  of  time  digging  it  up.  They  are  masters 
of  propaganda.  Sexual  orientation  now.  Mi  of  a  sudden  we  have  a 
new  vocabulary — sexual  preference,  alternative  life-style, 
transgender. 

What  has  happened  to  men  gind  women?  We  are  even  being  told 
that  God  didn't  create  men  and  women,  he  created  homosexuals 
and  heterosexuals.  It  is  Uke  coffee  and  tea,  you  have  sexual  pref- 
erences. Sexual  orientation  is  defined  for  us  now.  I  want  to  ask 
someone  to  explain  this  to  me.  We  have  here  that  sexual  conduct 
is  grounds  for  separation.  Sexual  orientation  is  considered  personal 
and  private.  And  homosexual  orientation  is  not  attendance  at  a 
bar,  unless  it  is  manifested  by  acts. 

Those  two  pharses — sexual  orientation,  homosexual  orientation — 
are  in  the  same  sentence.  Are  they  used  interchangeably?  Does  it 
mean  the  same  thing?  Does  somebody  want  to  answer  that? 

General  Powell.  I  have  to  find  the  paragraph,  sir. 

General  Mundy.  The  definition  is  an  attraction  to  individuals  of 
a  particular  sex.  That  is  the  definition  of  orientation. 

Mr.  Spence,  Does  that  mean  people  who  are  attracted  sexually 
to  children  and  animals,  what  category  did  you  put  them  imder? 
Is  that  a  sexual  orientation? 

General  Powell,  In  the  context  of  this  directive,  we  are  talking 
about  people  who  are  attracted  to  same  gender  or  another  gender 
of  the  human  race, 

Mr,  Spence.  How  about  same  gender  children? 

General  Powell.  I  think  that  would  be  better  characterized  as 
a  form  of  pedophilia,  which  I  would  consider  to  be  a  disease. 

Mr.  Spence.  That  would  not  be  a  sexual  orientation? 

General  Powell.  In  the  context  of  this  directive,  no. 
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Mr.  Spence.  I  am  glad  you  figured  that  out.  I  don't  know  if  the 
courts  will  figure  it  out  or  not,  but  I  am  glad  you  figured  it  out, 
General. 

The  point  I  am  trying  to  make  is  that  we  are  trying  to  change 
all  these  things  by  calling  them  something  else,  by  blurring  the  dis- 
tinctions. All  this  policy  and  all  these  words  and  all  the  rest  are 
just  going  to  create  more  uncertainty,  more  legal  problems,  more 
controversy  than  anjrthing  I  can  think  of. 

I  have  to  comment  about  the  lack  of  enthusiasm  on  your  faces 
this  morning.  You  don't  appear  to  be  very  happy  campers.  The  ad- 
miral has  his  arm  in  a  sling  there.  I  appreciate  what  you  all  have 
been  through. 

Secretary  Aspin.  Mr.  Spence,  don't  read  anything  to  the  fact  that 
David  Jeremiah  has  his  arm  in  a  sling. 

General  McPeak.  My  lack  of  enthusiasm  is  how  long  this  policy 
has  been.  I  think  the  new  policy  is  a  better  policy,  and  I  am  enthu- 
siastic about  that  part. 

Mr.  Skelton.  Are  there  any  other  comments  to  Mr.  Spence?  If 
not,  I  understand  that  the  Secretary  has  a  meeting.  It  was  my  in- 
tention before  I  learned  this  that  we  would  go  right  on  through  as 
long  as  we  could.  But  you  have  to  make  your  meeting.  The  other 
members  of  the  subcommittee  had  some  questions. 

What  is  the  earliest,  Mr.  Secretary,  you  can  be  back? 

Secretary  Aspin.  Let  me  consult  with  my  colleagues  here. 

Mr.  Skelton.  Are  you  acting  as  a  imit? 

Secretary  ASPIN.  I  would  rather  have  us  all  appear  together. 
Let's  come  back  at  2:15. 

Mr.  Skelton.  We  will  come  back  at  2:15. 

[Whereupon,  at  12:18  p.m.,  the  subcommittee  was  recessed,  to  re- 
convene at  2:15  p.m.,  that  same  day.] 

Mr,  Skelton.  Ladies  and  gentlemen,  our  hearing  will  resume. 

I  might  tell  the  subcommittee  that  we  have  our  hearing  schedule. 
But  I  was  just  informed  a  moment  ago  that  we  will  be  having  votes 
Friday.  So  we  may  do  some  readjusting  on  some  of  the  items  that 
we 

Mr.  Montgomery.  Will  the  gentleman  yield?  That  is  what  the 
Speaker  said  this  morning.  I  don't  know  about  votes,  but  he  said 
we  would  be  in  session  Friday. 

Mr.  Skelton.  Well,  stay  timed;  stay  tuned. 

Where  were  we?  Mr.  Montgomery.  Excuse  me.  Mr.  Secretary,  you 
informed  me  you  have  to  leave  at  som-3  reasonable  time. 

Secretary  Aspin.  Please. 

Mr.  Montgomery.  I  would  like  to  welcome  our  distinguished 
guests  here.  You  made  some  tough  decisions.  Now  you  put  the  ball 
in  our  court,  and  I  guess  it  is  up  to  us.  I  would  like  to  ask  two 
questions,  Mr.  Chairman,  and  make  a  statement.  I  would  like  to 
make  my  statement  now.  It  pertains  to  the  Veterans  Department 
and  the  Defense  Department,  two  departments  that  really  need  to 
work  together  as  we  move  into  this  era  of  service  personnel  getting 
AIDS. 

The  VA  medical  system — and  I  would  like  our  panel  to  hear 
this — treated  19,000  veterans  for  AIDS  in  1992.  Forty-eight  percent 
were  homosexual,  52  percent,  as  were  traced,  were  drug  users.  Ac- 
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tually,  drugs  were  a  little  higher  than  homosexual.  It  cost  the  VA 
$20,000  a  year  for  each  case. 

And  to  be  fair,  we  really  don*t  know  if  we  implement  this  new 
policy,  Mr.  Chairman,  whether  it  will  increase  the  number  of  AIDS 
cases  that  come  into  the  veterans  medical  care  centers.  It  is  a  prob- 
lem for  us.  We  are  going  to  put  out  $300  million  in  treating  AIDS 
for  veterans  in  this  next  year.  Something  needs  to  be  done. 

When  you  discharge  a  person  who  is  a  homosexual  who  ends  up 
with  AIDS — and  correct  me  if  I  say  this  wrong — ^you  give  them  an 
honorable  discharge.  And  then  when  they  come  into  our  service  as 
a  veteran,  we  make  it  service  connected  because  they  had  an  hon- 
orable discharge. 

But  if  a  drug  user  ends  up  with  AIDS,  you  give  him  a  general 
discharge,  or  maybe  a  dishonorable  discharge;  and  then  we  will 
pick  him  up  only  when  he  doesn't  have  the  money  to  have  any 
treatment.  He  is  very  low  income,  which  most  of  them  would  be 
anyway.  So  we  really  pick  them  up. 

But  if  I  am  right  on  that,  that  needs  to  be  looked  into.  The  drug 
user,  he  is  kind  of  thrown  out;  and  the  homosexual  ends  up  with 
an  honorable  discharge,  and  we  give  him  compensation  in  our  vet- 
erans' programs. 

But  my  two  questions  are:  Am  I  correct  in  saying  that  recruiting 
of  high  school  graduates  and  recruiting  in  general  is  falling  off, 
both  in  the  active,  the  National  Guard,  and  the  reserve?  I  have 
been  to  three  military  bases  in  the  last  month,  and  I  got  that  im- 
pression. Now,  if  we  implement  this  new  law,  is  that  going  to  hurt 
recruiting  quality?  That  is  my  question. 

General  Powell.  Let  me  take  a  quick  stab  at  it,  Mr.  Montgom- 
ery. Then  let  the  individual  Service  Chiefs  who  nm  their  recruiting 
systems  reply. 

I  think  we  are  still  making  our  mission  in  terms  of  getting  the 
numbers  of  people  that  we  want.  I  think  we  have  seen  a  slight  soft- 
ening in  the  quality  indicators  in  terms  of  high  school  graduates 
and  cat  4's.  And  I  think  in  our  enlistment  pool,  that  is  people  out 
there  in  the  future,  yoimgsters  in  the  age  group  16  to  17,  there  has 
been  a  lowering  of  those  propensity  indicators  to  enlist  when  they 
are  of  age  to  enlist. 

But  I  think  I  really  should  yield  to  each  of  the  Service  Chiefs, 
because  I  am  sure  each  service  is  a  Uttle  bit  different. 

Why  don't  I  begin  on  the  left  with  General  Mundy. 

General  Mundy.  The  Chairman  has  accurately  characterized  the 
decline  in  quality.  It  is  not  dramatic  at  this  point,  but  it  is  off  a 
percentage  point  or  couple  of  percentage  points. 

With  regard 

Mr.  Montgomery.  The  new  poUcy?  My  question  is,  is  it  going  to 
hurt  further? 

General  Mundy.  With  regard  to  the  poUcy,  I  think  if  the  pohcy 
is  clearly  explained  and  is  understood — and  I  think  it  is  imder- 
standable  and  I  think  it  is  explainable — then  I  think,  you  know, 
America  should  understand  that. 

I  must  tell  you,  in  all  candor,  that  a  considerable  amount  of  mail 
that  I  have  received  has  been  from  parents.  And  it  has  expressed 
the  same  concern  that  you  raise,  Mr.  Montgomery,  that,  you  know. 
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if  there  is  a  significant  change  in  the  pohcy  that  will  allow  homo- 
sexuahty,  then  my  kid  isn't  coming  in. 

So  we  do  have  a  concern  about  that.  We  are  going  to  have  to  ex- 
plain this  very  carefully. 

Admiral  Kelso.  From  a  standpoint  of  recruiting,  Mr.  Chairman, 
the  Navy  has  seen  the  same  indicators.  However,  we  are  about  94 
percent  high  school  graduates,  and  the  other  six  percent  are  still 
non-mental  group  four. 

So  we  feel  we  are  getting  a  very  good  quality  recruit  into  the 
Navy  today.  It  is  getting  harder  to  recruit  for  lots  of  reasons  in  a 
downsizing  environment. 

I  believe  the  policy  which  we  have  recommended  will  not  dra- 
matically change  recruiting.  I  think  it  will  continue  to  be  seen  as 
a  policy  that  people  like  to  come  into  the  armed  forces  under. 

General  Sullivan.  Mr.  Montgomery,  as  you  know,  my  numbers 
are  off  a  little  bit.  I  am  like  Admiral  Kelso,  we  are  93.1  percent 
high  school  grads.  The  propensity  is  down  as  the  Chairman  men- 
tioned. We  are  meeting  our  overall  numbers. 

It  is  hard  to  predict  the  future.  But  I  would  tell  you,  based  on 
the  policy  that  we  are  bringing  to  you,  I  think  that  it  clears  up 
some  of  the  ambiguities  that  were  out  there.  And  I  think  we  will 
be  all  right. 

General  McPeak.  No  problem  in  the  Air  Force,  and  I  don't  antici- 
pate one. 

Mr.  Montgomery.  My  time  is  up.  Boy,  it  really  gets  away  from 
you.  But  my  other  question  was  about  the  National  Guard  and  Re- 
serve. The  commanders  in  the  active  forces  can  move  out  somebody 
who  violates  the  new  policy  you  are  implementing  to  the  Congress. 

But  as  I  understand  the  National  Guard  and  Reserve,  these  peo- 
ple would  be  put  aside  and  just  held  there  for  a  year  or  year  and 
a  half.  And  if  that  is  correct,  what  the  noncommissioned  officers 
are  following  up — do  you  have  any  Guardsmen  and  Reservists  in 
this  next  panel,  Mr.  Chairman? 

Mr.  Skelton.  No. 

Mr.  Montgomery.  That  is  something  we  should  look  into.  If  I  am 
sajdng  it  wrong,  then  you  ought  to  correct  me. 

General  Powell.  I  think  you  are  referring  to  the  interim  policy 
that  this  policy  will  replace.  Is  that  correct? 

The  interim  policy  applied  both  to  the  Active  and  to  the  Reserve 
components  in  that,  while  we  were  waiting  to  see  what  the  Presi- 
dent would  decide,  from  January  until  now — and  until  this  new 
policy  becomes  implemented — under  that  interim  policy,  people 
who  were  under  that  policy  subject  to  being  discharged  for  homo- 
sexuality were  placed  into  the  Individual  Ready  Reserve,  awaiting 
the  President's  final  decision,  which  we  now  have. 

And  each  of  those  cases  will  be  looked  at  on  the  basis  of  the  new 
policy  and  on  the  basis  of  the  interim  policy  to  see  whether  those 
persons  should  continue  their  process  out  of  the  Service  or  in  some 
way  be  reinstated.  Some  of  them,  I  believe,  have  already  continued 
on  the  way  totally  out  of  the  Service.  I  don't  have  the  numbers  im- 
mediately at  hand  as  to  how  many  Guardsmen  might  be  in  that 
category,  Mr.  Montgomery. 

Mr.  Montgomery„  But  the  policy  for  the  active  forces  will  be  the 
same  for  the  reserves  forces;  is  that  correct? 
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General  Powell.  Yes,  sir.  It  is  a  total  force  DOD  policy. 

Mr.  Montgomery.  Thank  you,  Mr.  Chairman. 

Mr.  Skelton.  Thank  you,  Mr.  Montgomery. 

Mr.  Buyer. 

Mr.  Buyer.  Thank  you,  Mr.  Chairman.  Before  I  begin,  I  have  a 
procedural  inquiry.  The  procedural  inquiry  is  based  on  some  com- 
ments by  Secretary  of  Defense  Aspin  as  to  whether  or  not  the  sen- 
ior NCOs  were  going  to  be  available. 

My  inquiry  to  you,  Mr.  Chairman,  is  if,  in  fact,  they  are  going 
to  be  made  available,  since  they  are  available  here  in  town. 

Secretary  Aspin.  They  are  going  to  be  made  available,  as  I  told 
Mr.  Kyi. 

Mr.  Skelton.  The  Secretary  has  indicated  to  both  Mr.  Kyi  and 
me  that  they  will  be  made  available.  We  are  going  to  have  to 
squeeze  some  time  in.  Mr.  Kyi  has  agreed  to  come  in  a  little  ear- 
lier, and  hopefully  all  of  us  will  follow  suit.  We  will  get  it  done. 

Mr.  Buyer.  Thank  you,  Mr.  Chairman. 

What  I  would  like  to  do  here  is,  Mr.  Aspin,  is  to  disagree.  While 
I  respect  you  immensely,  I  disagree  with  yoiu*  comment  that  we  are 
dealing  with  a  burning  social  issue  in  America. 

I  believe  that  President  Clinton  made  a  political  promise  to  a 
vocal  minority  group  and  has  backed  himself  into  a  comer  because 
of  that  political  promise  and  has  been  forced  to  accommodate  them. 
And  that  is  why  we  are  dealing  with  this  at  the  present  moment; 
it  is  a  political-social  issue  that  has  not  been  resolved  within  the 
communities  of  America.  That  is  almost  a  given,  which  you  even 
talked  about  here  today. 

I  personally  believe  that  the  armed  forces  are  being  used  as  a 
springboard  for  a  greater  agenda.  And  that  greater  agenda  is  the 
granting  of  minority  rights  to  gays  and  lesbians.  So  earlier,  in  a 
letter  which  I  read  from  Colin  Powell  about  the  use  of  the  military 
as  a  grounds  for  social  experimentation,  this  is  part  of  that  overall 
theme  which  I  am  addressing. 

Mr.  Aspin,  I  really  don't  see  that  compelling  a  reason  to  bring 
the  gays  and  lesbians  into  the  ranks  of  the  United  States  military. 
I  agree  with  General  Colin  Powell's  earlier  statement,  when  he  said 
the  purpose  of  the  armed  service  is  to  fight  and  win  wars;  anjrthing 
that  does  not  contribute — ^that  was  his  quote;  and  I  believe  also — 
directly  to  that  mission  or,  at  least  has  no  effect  on  that  mission, 
should  not  be  implemented. 

I  have  some  specific  questions.  One,  I  would  like  to  ask  of  Gen- 
eral Sullivan.  And  that  is,  General  SuUivan,  if  President  Clinton 
had  not  been  elected  President  and  we  still  had  George  Bush, 
would  you  come  here  to  the  House  Armed  Services  Committee  and 
state  that  there  is  a  problem  with  the  old  pre-January  ban  and  ask 
for  a  change  in  that  pohcy? 

My  second  question  is  also  to  General  Sullivan.  I  also  have  a 
question  for  Secretary  of  Defense  Aspin.  The  old  policy  stated  that 
the  basis  of  the  old  pohcy  is  that  homosexuality  is  incompatible 
with  military  service.  Then  in  the  statement  of  your  policy,  it  talks 
about  the  compromised — states  quote,  "The  Department  of  Defense 
has  long  held  that,  as  a  general  rule,  homosexuality  is  incompatible 
with  military  service  because  it  interferes  with  the  factors  critical 
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to  combativeness,  including  morale,  unit  cohesion,  and  individual 
privacy." 

The  exact  question  I  have  for  you,  Mr.  Secretary,  is:  Does  this 
new  policy  contain  the  statement  "homosexuality  is  incompatible 
with  military  service?" 

My  last  question  is  for  General  Mimdy.  General  Mundy,  this  is 
a  question  that  I  might  be  a  little  long-winded  on  because  I  want 
to  talk  about  our  human  sexuality.  And  I  am  going  to  narrow  it 
down  in  a  final  question  to  you,  sir. 

Our  sexuality  is  a  strong  force  that  reaches  to  the  very  core  of 
who  we  are.  Heterosexuals  have  an  attraction,  desire,  to  someone 
of  the  opposite  sex.  Homosexuals  are  those  who  have  sexual  desire 
and  attraction  to  someone  of  the  same  sex.  Bisexual  is  someone 
who  has  an  attraction  or  desire  to  both  sexes. 

Desire — in  the  forms  of  litigation,  desire  is  defined  as,  quote,  "a 
passion,  a  longing,  or  a  craving."  Heterosexuals,  when  they  have  a 
desire  for  someone  of  the  opposite  sex  in  our  society,  can  date, 
marry,  and  raise  a  family.  No  such  option  is  legally  open  to  the  ho- 
mosexuad  community. 

We  also  recognize  that  the  recruits  that  we  draw  upon  for  the 
United  States  military  are  people  who  have  strong  sexual  urges, 
the  young  people  of  ages  18  to  25.  There  have  been  many  articles 
and  studies  written  which  all  of  us  have  read.  One  in  particular  is 
a  1985  American  Journal  of  Public  Health  that  indicates  that  those 
who  call  themselves  homosexuals  tend  to  participate  in  homosexual 
activities. 

This  particular  study  found  that  despite  onsets  of  AIDS,  homo- 
sexual males  have  only  slightly  reduced  the  number  of  partners, 
quoting  one  study,  they  reduced  fi*om  70  to  50  partners  a  year,  and 
another  form  of  study  was  a  reduction  of  76  partners  to  47  per 
year. 

In  fact,  in  testimony,  as  we  are  talking  here.  General  Mundy, 
trying  to  discern  the  difference  between  sexual  orientation  and  sex- 
ual conduct  as  this  new  policy  is  trying  to  do,  in  his  testimony  be- 
fore the  Senate,  Dr.  Charles  Moskas,  stated  that,  "this  sort  of  sta- 
tus versus  conduct  distinction  that  is  frequently  made,  I  think  is 
a  misleading  one.  We  do  not  separate  men  and  women  in  the  mili- 
tary in  intimate  living  conditions  on  the  basis  of  status.  We  don't 
do  that.  We  do  it  on  the  basis  of  status,  not  on  the  basis  of  behavior 
and  conduct  because  we  know  what  it  leads  to,  the  tendencies  of 
that  sexual  desire." 

The  question  to  you,  General  Mundy,  isn't  it  an  unreasonable  as- 
sumption to  allow  homosexuals  to  come  in  the  military  but  say  you 
must  remain  celibate  and  never  act  upon  that  sexual  urge  or  de- 
sire, when  we  allow  heterosexuals  to  come  into  the  military  and 
permit  them  to  act  upon  their  sexual  desire? 

Thank  you  very  much.  Appreciate  each  of  your  answers  to  those 
questions. 

General  Sullivan.  If  I  understand  you 

Mr.  Buyer.  First  to  General  Sullivan. 

General  Sullivan.  If  I  understand  your  question,  it  was  that  if 
President  Clinton  hadn't  been  elected,  would  I  be  up  here  testifying 
before  this  committee? 
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I  think  that  would  be  idle  speculation  on  my  part.  I  would  tell 
you,  though,  that  I  expect  that  sometime  within  the  next  two  years, 
you  know,  looking  back  two  years,  about  two  and  a  half  years,  I 
would  think  I  would  be  up  here  testifying  on  the  subject  of  homo- 
sexuals. 

As  a  matter  of  fact,  I  answered  questions  on  the  subject  before 
he  was  elected. 

Mr.  Buyer.  The  specific  question.  General,  is:  Would  you  be  com- 
ing here  to  say  we  need  to  change  the  old  poUcy?  That  is  the  ques- 
tion. 

General  Sullivan.  That  would  be  idle  speculation.  I  have  never 
come  here  at  my  own  urging  anyway. 

Mr.  Buyer.  All  right,  thank  you. 

Mr.  Skelton.  Let  the  record  show  that  General  Sullivan  is  a 
truthful  witness. 

Secretary  ASPIN.  Congressman,  let  me  try  and  answer  some  of 
the  questions. 

First  of  all,  the  point  is  not  that  we  would  be  up  here  right  now 
testifying  about  a  proposal  had  Bill  Clinton  not  made  that  cam- 
paign pledge. 

The  point  is  that  sometime  during  this  four-year  term,  no  matter 
who  had  been  elected — Bill  Clinton  or  George  Bush,  or  for  that 
matter  Ross  Perot — I  believe  that  sometime  during  this  four-yeeir 
period  we  would  be  dealing  with  this  in  a  legislative  setting  where 
the  Secretary  of  Defense  would  be  making  a  proposal. 

Mr.  Buyer.  But  that  is  highly  speculative  also. 

Secretary  Aspin.  Well,  so  is  your  proposal  that  we  wouldn't  be 
here.  You  are  asking  us  to  speciilate.  I  am  speculating. 

Mr.  Buyer.  Thank  you. 

Secretary  Aspin.  And  the  reason  I  say  that  is  because  of  what 
is  going  on  in  the  courts.  We  have  had  a  decision  in  the  Ninth  Cir- 
cuit, I  think  it  is  in  California,  kind  of  a  revolutionary  decision,  al- 
though we  don't  know  what  is  going  to  happen  if  it  goes  to  the 
higher  court,  but  a  decision  was  just  made  there  in  terms  of  being 
homosexual  and  being  in  the  mihtary. 

We  have  had  some  serious  discontent  with  our  ROTC  program 
and  how  the  ROTC  program  in  some  universities  clashes  with 
State  laws  or  the  university  regulations. 

And  we  have  had  a  number  of  people  serving  in  the  military  who 
are  choosing  to  go  public;  they  say  they  are  gay  and  they  are  people 
with  exemplary  records  in  terms  of  their  past  performance. 

So  I  think  that  all  of  that  tells  you  that  this  was  a  coming  issue. 
Granted,  we  can't  tell  when  it  would  have  been,  but  it  is  a  coming 
issue. 

Mr.  Buyer.  And,  Secretary  Aspin,  the  rest  of  America  recognizes 
the  Ninth  Circuit  in  San  Francisco  doesn't  set  the  norms  for  Amer- 
ica. 

Secretary  ASPIN.  That  may  be  true  but  it  is  the  first 

Mr.  Buyer.  The  particular  question  that  I  have  asked  Mr.  Aspin, 
Mr.  Chairman,  is,  is  the  statement  he 

Secretary  Aspin.  Would  you  let  me  finish  my  answer? 

Mr.  Buyer.  Sure.  I  am  more  than  happy  to. 
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Secretary  ASPIN.  The  question  is  whether — the  way  we  have 
phrased  it  in  the  document — homosexuality  is  incompatible  with 
military  service. 

Yesterday,  at  the  Senate  hearing,  all  of  the  Chiefs  here  were 
asked  the  question:  Do  you  believe  now  that  homosexuality  is  in- 
compatible with  military  service?  And  I  think  all  of  the  Chiefs,  in 
one  form  or  another,  said — most  of  them  said — ^yes  to  the  question. 
Some  of  them  said  open  homosexuality  is  incompatible  with  mili- 
tary service. 

The  point  is  that  the  military  believes  two  things.  It  believes 
that,  as  a  general  rule,  homosexuality  is  incompatible  with  military 
service.  Nothing  ever  applies  to  everybody;  but  I  would  guess  that 
about  80  percent  of  the  people  in  the  military  believe  that. 

And  they  also  believe  that  there  are  individuals  who  are  homo- 
sexuals who  are  serving  and  have  served  in  the  military  with  dis- 
tinction. 

So  they  believe  both  of  these  things  at  the  same  time.  The  point 
is  to  devise  a  policy  that  incorporates  both  of  those  behefs.  Because, 
frankly,  I  think  that  both  of  those  beliefs  are  compatible  with  what 
the  gentlemen  up  here  are  thinking  and  believing. 

So  we  have  got  to  design  a  policy  that  says,  as  a  general  rule, 
homosexuality  is  incompatible  with  military  service  but  recognizes 
that  there  are  exceptions  to  that  rule.  And  there  are  exceptions  to 
that  rule,  and  the  policy  ought  to  incorporate  that.  You  ought  not 
drive  people  out  who  are  capable,  who  get  to  be  soldier  of  the  year 
in  the  6th  Army,  or  soldier  of  the  month  at  Fort  Hood  or  whatever 
the  situation  is.  You  ought  not  to  drive  them  out  just  because  of 
their  status. 

So  the  question  is,  can  you  have  a  policy  that  incorporates  the 
incompatibility  as  a  general  rule,  and  yet  allows  for  certain  excep- 
tions? And  that  is  what  we  are  trying  to  do  here  with  this  policy 
before  you. 

To  get  to  the  point  about  celibacy,  I  believe  that  it  is  very  dif- 
ficult to  be  celibate  under  any  circumstances.  And  the  question 
then  is:  Are  you  expecting  people  to  be  celibate?  What  we  are  ex- 
pecting people  to  do  is  to  abide  by  the  rules.  And  if  somebody  is 
abiding  by  the  rules,  they  will  not  be  thrown  out  of  the  service  just 
because  of  who  they  are.  They  will  be  judged  in  the  service  by  what 
they  do. 

Mr.  Buyer,  All  right.  Thank  you,  Mr.  Aspin.  I  now  know  why 
you  wanted  to  return  with  the  Chiefs.  General  Mundy,  would  you 
like  to  respond  to  the  particular  question? 

General  Mundy.  I  thought  the  Secretary  answered  it  superbly.  Is 
it  my  answer? 

Mr.  Buyer.  Please,  you  can  even  take  it  down  into  the  small  imit 
level.  We  talked  about  it  earlier  with  the  commanders;  this  is  in 
the  follow-up,  Mr.  Chairman,  I  will  conclude,  bringing  that  down 
even  to  the  small  unit  level  and  what  is  credible  information  and 
the  latitude  that  you  talked  about  of  the  commanders  and  whether 
or  not  they  will  act  upon  that  sexual  urge  or  not. 

I  mean  would  you  please  comment  on  that?  Is  it  an  unrealistic 
assumption,  and  its  effects  upon  that  unit  cohesion  once  it  is  found 
out? 
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Mr.  Skelton.  Let  me  interrupt,  just  a  moment.  There  are  others 
who  need  to  ask  questions.  And  please  answer  this,  General.  But 
it  is  unfair  to  the  others,  particularly  on  the  subcommittee,  Steve, 
unless  we  move  along. 

So,  General,  go  ahead  and  smswer  his  question. 

General  Mundy.  I  will  answer  as  succinctly  as  I  can,  Mr.  Chair- 
man. 

First  of  all,  we  have  to  define  "orientation."  And,  those  words 
have  been  read  here.  It  is  an  attraction  to  a  person  of  a  particular 
sexuality.  I  don't  think  we  can,  unless  we  ask,  unless  we  are  told, 
unless  the  person  knows,  all  of  the  above,  define  that  orientation. 
So  we  start  with  sa5dng  we  can't  do  that,  so  we  won't  hold  that  as 
a  bar. 

Now,  beyond  that,  I  think  it  is  completely  reasonable  to  expect 
that  if  a  homosexual,  if  he  or  she  is  a  homosexual,  comes  into  the 
military,  that  they  will  have  to  not  fulfill  their  sexuality  because 
to  do  so  is  a  crime  under  Federal  law  and  under  the  laws  of  many 
of  the  States. 

The  UCMJ  does  not  permit  that,  so  you  can't  do  that.  I  think  it 
is  completely  reasonable  to  expect  heterosexuals  to  fulfill  their  sex- 
ual desires  because  we  depend,  among  other  things,  on  the  propa- 
gation of  our  race  for  that  particular  function.  So  I  think  you  would 
have  to  say  yes  there  and  no  if  a  person  wants  to  be  a  member  of 
the  armed  forces  then  they  must  obey  the  law.  It  is  that  simple. 

Mr.  Skelton.  Mr.  Bilbray. 

Mr.  Bilbray.  Thank  you,  Mr.  Chairman. 

I  guess  I  would  like  to  praise  the  Joint  Chiefs  and  the  Chairman 
and  the  Secretary  for  coming  up  with  what  I  think  is  a  real  good 
compromise.  I  think  it  has  been  hard  worked,  and  I  can  see  by  the 
testimony  that  you  really  are  involved  in  this  particular  regard.  I 
think  it  is  going  to  be  one  that  we  are  going  to  have  to  do  a  lot 
of  selling  on  though. 

I  think  it  makes  a  lot  of  sense  for  the  military  and  it  makes  a 
lot  of  sense  for  society  in  general.  But  in  talking  to  some  of  my  col- 
leagues who  are  opposed — and  believe  me  they  are  on  both  sides; 
I  have  some  sitting  over  here  who  really  feel  that  the  ban  should 
just  be  totally  eliminated  and  anything  less  than  that  is  a  total  be- 
trayal. 

On  the  other  side,  I  have  people  who  say  any  reduction  of  the 
ban  is  something  terrible,  too;  and  it  can't  be  done.  So  you  probably 
have  many  of  us  sitting  in  the  middle  who  want  to  see  something 
like  what  you  are  proposing  happen. 

But  in  talking  to  some  of  the  colleagues  in  opposition,  I  think  it 
is  important  to  understand  that.  I  ask  why  are  they  in  opposition? 
It  seems  good  and  solid,  making  a  lot  of  sense;  but  the  comment 
is  they  don't  understand  what  the  policy  is. 

I  have  listened  for  the  last  two  hours.  It  makes  a  lot  of  sense  to 
me  what  the  policy  is.  But  for  some  reason,  to  some  of  those  op- 
posed to  the  lifting  of  the  ban,  Mr.  Secretary,  Mr.  Chairman,  the 
comment  is,  they  don't  understand  what  the  policy  really  is  and 
how  it  will  be  applied  and  how  it  will  work. 

So  I  think  that  what  I  am  saying  right  now  is  I  support  the  com- 
promise; I  think  it  is  a  good  idea.  It  certainly  has  taken  a  lot  of 
thought  and  effort  on  all  of  your  parts.  And  I  commend  you  for  it. 
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But  the  fact  is,  you  have  a  lot  of  salesmanship  to  do.  You  have  to 
really  sell  this  because  there  are  some  sitting  in  here  who  just 
don't  understand  what  you  are  talking  about. 

Thank  you. 

Secretary  Aspin.  I  thank  the  gentleman,  and  I  understand  what 
he  is  saying.  And  that  certainly  is  true,  and  that  is  not  only  the 
reason  why  we're  here  today,  to  help  try  and  explain  the  policy. 
But  we  are  going  to  be  available  and  talking  to  a  lot  of  folks  over 
the  next  few  days  and  over  the  next  weeks  about  the  poKcy. 

Mr.  BiLBRAY.  One  other  comment  before  I  finish.  As  the  gen- 
tleman from  Ohio  said,  he  doesn't  want  gays  serving  in  the  mili- 
tary. I  think  all  of  you  know  that  gays  do  serve  in  the  military,  and 
I  just  have  a  question. 

During  your  careers,  have  you  known  gays  who  have  served  in 
the  military  honorably,  effectively  and  as  good  soldiers? 

General  Powell. 

General  Powell.  I  do  not  know  any  who  were  not  discharged  in 
the  course  of  their  service.  I  don't  personally  know  of  any  who  com- 
pleted service. 

Mr.  BiLBRAY.  Somebody  told  me  that  there  were  two  known  gays 
who  won  the  Congressional  Medal  of  Honor.  Is  that  correct? 

General  Powell.  I  do  not  know,  Mr.  Bilbray. 

Mr.  BiLBRAY.  Thank  you. 

General  Sullivan.  I  am  like  the  Chairman,  I  know  of  none  who 
have  served. 

Admiral  Kelso.  I  am  in  the  same  boat,  sir. 

General  Mundy.  Nor  do  I. 

General  McPeak.  Yes. 

Admiral  Jeremiah.  I  know  one  who  completed  his  active  duty 
service.  He  did  not  admit  his  sexuality  until  after  he  completed  a 
career  in  the  Navy. 

General  McPeak.  The  point  is  that  open  homosexuality  is  what 
causes  a  problem.  I  have  known  homosexual  airmen  who  didn't  tell, 
and  it  did  not  work  out  to  be  a  problem  at  unit  level. 

So  the  whole  impact  of  the  new  poUcy  is  to  allow  homosexuals 
to  serve,  as  long  as  they  don't  tell.  That  is  the  whole  point.  And 
I  have  some  experience  in  watching  that  in  action.  It  works  fine. 

Mr.  BiLBRAY.  I  compliment  all  of  you.  You  are  very  courageous 
gentlemen  today.  Maybe  even  more  in  the  line  of  fire,  I  think,  than 
in  Vietnam  or  World  War  II  or  wherever  else  you  served.  Thank 
you. 

Mr.  Skelton.  Mr.  Hunter. 

Excuse  me,  let  me  make  an  inquiry.  When  do  you  turn  into  a 
pumpkin,  Mr.  Secretary? 

Secretary  Aspin.  About  3:30. 

Mr.  Skelton.  Thank  you. 

Mr.  Hunter.  Thank  you,  Mr.  Chairman. 

Gentlemen,  I  think  the  question  Mr.  Bilbray  asked  was  an  im- 
portant question,  because,  as  a  guy  who  had  a  small  career  in  the 
military,  served  one  tour  in  Vietnam  and  was  a  platoon  leader,  I 
never — like  the  other  gentlemen  who  spoke,  the  Chairman  and 
General  Mundy — ^knew  a  homosexual  who  served  in  the  military. 

It  seems  that  on  every  talk  show  I  have  seen  debating  this  issue, 
you  have  had  anonymous  callers  CEill  in  and  talk  about  how  homo- 
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sexuals  saved  their  unit;  and  I  have  doubted  their  veracity,  frank- 
ly- 

My  understanding  is  that  the  homosexual  pubhc  relations  firms 
searched  desperately  for  one  Medal  of  Honor  winner  out  of  the 
thousand  or  so  who  lived  who  was  a  homosexual  and  were  not  able 
to  come  up  with  one. 

And,  Mr.  Chairman,  or,  Mr.  Secretary,  you  mentioned  that  as 
people  came  back  from  Desert  Storm,  some  homosexuals  came  out 
of  the  closet.  My  understanding  is  that  out  of  the  500,000  or  so  peo- 
ple who  served  in  Desert  Storm,  a  grand  total  of  seven  came  out 
of  the  closet  and  made  their  statements.  And  I  agree  with  Mr. 
Buyer  that  that  does  not  comprise  a  ground  swell  of  political  pres- 
sure and  social  pressure  for  change  in  the  military. 

And  I  think  the  questions  were  raised.  General  Mundy,  by  your 
statement  in  1992  when  you  said,  "I  do  support  the  ban  against  ho- 
mosexuals in  the  military"  that  was  the  ban  that  existed  then — ^you 
have  changed  your  position  today  because  this  is,  I  think,  honestly 
stated  as  a  change  in  position  in  that  it  does  allow  homosexuals 
who  will  keep  quiet  to  come  into  the  military. 

Admiral  Kelso,  you  said,  I  believe,  the  current  Department  of  De- 
fense policy  on  homosexuality  is  best  for  the  readiness  of  our  armed 
forces.  That  was  about  seven  months  ago.  That  was  in  January  of 
this  year. 

General  Powell,  you  said  in  1992,  as  Chairman  of  the  Joint 
Chiefs,  as  well  as  an  Afidcan-American,  fully  conversant  with  his- 
tory, "I  believe  the  policy  we  have  adopted  is  consistent  with  the 
necessary  standards  of  good  order  and  discipline  required  in  the 
armed  forces".  You  made  that  statement  in  May  of  1992. 

I  think  we  have  two  levels  of  duty  here,  that  you  gentlemen — 
and  I  am  speaking  to  the  service  leaders  have  a  duty  to  protect  the 
values  of  your  troops — if  you  consider  them  to  be  legitimate  values. 
And  I  think  the  polls  and  the  surveys  that  have  been  taken — and 
I  know  from  your  own  discussions  with  line  troops — show  that  a 
majority  of  the  troops  today,  the  young  people  serving  in  uniform, 
did  not  want  to  see  the  ban  lifted. 

And  you  have  not  once  used  the  term  'Value."  You  have  not  once 
accorded  legitimacy  to  the  feelings  of  people  who  serve  in  the 
armed  forces  who  feel  that  because  of  their  values,  because  of  their 
faith,  because  of  their  traditions,  homosexuality  is  repugnant  and 
they  do  not  want  to  serve  in  intimate  quarters  with  homosexuals. 
Not  once  have  those  kids  been  considered  in  making  that  judg- 
ment. 

I  think,  secondly,  you  have  a  duty  to  your  nation.  And  I  think 
it  has  been  brought  out  that  if  we  simply  extrapolate  the  slight  dif- 
ferences of  opinions  about  how  this  new  policy  would  be  carried  out 
on  the  small  imit  level,  if  you  extrapolate  that  to  a  small  degree, 
you  are  going  to  have  85  different  methods  of  handling  these  cases. 
You  are  going  to  have  a  system  in  which  the  courts,  activist  judges, 
can  absolutely  drive  a  Mack  truck  through  this  policy,  and  I  say 
that  with  my  trial  lawyer  hat  on.  This  thuig  is  going  to  be  torn  to 
pieces  by  activist  judges,  and  I  think  we  can  anticipate  that. 

So  those  of  you  who  have  made  the  decision  to  support  this  pol- 
icy, because  looking  at  it  as  a  snapshot  you  think  it  somehow  keeps 
what  we  have  in  place,  I  think  you  haven't  taken  the  long  view; 
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and  I  think  you  will  soon  be  apprised  of  that  as  the  cases  start  to 
clear. 

The  only  thing  that  has  a  chance  of  sta5dng  in  place  is  the 
present  policy,  not  because  it  has  magic  words,  but  because  it  has 
a  long  log  of  case  law  that  estabUshes  it;  and  that  would  protect 
our  people  in  uniform  from  radical  changes  by  activist  judges. 

Lastly,  I  think  it  is  clear  to  all  of  us  that  we  don't  know  if  middle 
America  is  going  to  buy  this  change.  And  if  middle  America  does 
not  buy  this  change,  the  real  vote  on  your  pohcy  changes  is  going 
to  be  taken  around  the  kitchen  tables  of  middle  America  when  fam- 
ilies sit  down  with  their  young  men  and  women  and  decide  wheth- 
er or  not  they  are  going  to  join  the  military. 

If  they  make  a  decision  not  to  join  because  of  this  policy  change 
and  the  perception  that  the  military  is  no  longer  a  wholesome  envi- 
ronment for  their  children,  then  you  will  have  taken  an  incredible 
risk,  will  have  failed  and  will  have  damaged  the  military  as  a  re- 
sult of  a  political  debt  that  was  owed  by  a  President  of  the  United 
States  who  did  not  serve  in  the  military  and  did  not  have  the  expe- 
rience of  serving  when  he  made  this  commitment  to  the  homo- 
sexual community. 

So  I  know  you  have  all  been  in  difficult  times,  but  that  is  your 
job.  And  lookuig  at  the  fact  that  you  have  failed,  in  my  estimation, 
in  your  duty  to  the  Nation  and  to  your  troops,  I  think  General 
McPeak,  General  SuUivan,  General  Powell,  Admiral  Jeremiah,  Ad- 
miral Kelso  and,  General  Mundy,  from  my  perspective,  you  have 
been  weighed  in  the  balance  and  found  wanting  on  this  very  impor- 
tant issue. 

Thank  you,  Mr.  Chairman. 

General  Powell.  Is  there  a  question  that  I 

Mr.  Hunter.  If  you  want  to  answer. 

General  Powell.  I  feel  obliged,  even  though  the  question  is  not 
at  the  end  of  your  statement,  Mr.  Hunter,  I  feel  obliged  to  respond. 

First  of  all,  middle  America,  as  well  as  upper  and  lower  America, 
elected  Bill  Clinton  as  the  President  of  the  United  States,  Com- 
mander in  Chief  of  the  Armed  Forces  of  the  United  States. 

After  the  President  consulted  with  his  Joint  Chiefs  of  Staff  and 
indicated  to  us  as  the  President  of  all  Americans  and  as  the  Com- 
mander in  Chief  of  the  Armed  Forces  that  he  wanted  to  modify  this 
policy,  He  asked  us  to  go  study  it.  He  didn't  change  it  on  the  spot; 
he  asked  us  to  go  study  it  with  a  goal  toward  showing  a  little  more 
flexibility  with  respect  to  that  pohcy. 

We  went — ^we  studied  it  for  six  months,  and  we  studied  it  hard, 
and  we  consulted  with  our  commanders  in  the  field;  we  consulted 
with  our  troops.  And  I  think  we  have  discharged  our  duty  to  our 
kids,  to  the  young  men  and  women  that  we  are  responsible  for  and 
that  we  serve  with. 

I  believe  that  they  will  find  this  to  be  a  workable  policy.  I  don't 
think  we  have  capitulated  on  anyone's  behalf.  I  think  we  have  tried 
to  help  our  Commander  in  Chief  and  our  Secretary  of  Defense  work 
a  difficult  problem  in  which  there  are  a  variety  of  views  throughout 
the  country. 

It  may  be  Swiss  cheese  policy,  as  you  say,  with  activist  judges. 
I  don't  think  it  is  quite  that  bad.  All  I  can  do  is  rest  my  judgment, 
and  my  colleagues  rest  their  judgment,  on  what  we  have  been  told 
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by  the  General  Counsel  of  the  Department  of  Defense  and  the  opin- 
ion that  has  been  rendered  by  the  Attorney  General  of  the  United 
States,  Will  middle  America  buy  this  change?  I  am  not  paid  to 
judge  what  middle  America  might  do.  That  is  what  the  Congress 
does,  reflecting  the  broad  consensus  of  the  American  people.  And 
it  will  be  in  your  hands,  under  the  sign  that  is  right  in  front  of  me, 
to  make  rules  and  regulations  for  the  governance  of  the  land,  £ind 
naval  forces  of  the  United  States.  And  you  will  represent  middle 
America  to  us. 

Thank  you. 

Mr.  Skelton.  Mr.  Secretary. 

Secretary  ASPIN.  Let  me  say  a  couple  of  things  here.  Congress- 
man Hunter. 

First,  on  the  issue  of  whether  this  can  be  defended  in  court.  As 
I  said,  I  think  earlier  to  Congressman  Kyi,  the  world  is  full  of  law- 
yers; and  every  time  you  have  three  lawyers,  you  have  four  or  five 
different  legal  opinions. 

But  the 

Mr.  Skelton.  Lawyers?  Let's  not  go  too  hard  on  lawyers  now. 

Secretary  Aspin.  They  are  everywhere.  Everywhere.  Even  the 
Chairman  here  is,  obviously,  a  lawyer. 

Mr.  Skelton.  That  is  right. 

Secretary  ASPIN.  What  happens  is  you  have  a  lot  of  legal  opinion. 
But  what  we  are  operating  with  here  is  the  Justice  Department's 
opinion.  It  is  the  only  thing  that  we  can  go  with.  They  are  the  body 
that  has  to  defend  the  government's  policy  and  laws  in  courts. 

Mr.  Hunter.  I  understand  that. 

Secretary  ASPIN.  And  let  me  just  read  you  from  the  memoran- 
dum fi*om  the  Attorney  General,  from  Janet  Reno.  **We  are  con- 
fident that  the  new  policy  proposed  by  the  Secretary  of  Defense  will 
be  upheld  against  constitutional  challenges.  Moreover,  the  proposed 
policy  that  the  Secretary  of  Defense  has  submitted  changes  earlier 
policy  in  three  respects  that  should  improve  the  ability  of  the  De- 
partment of  Justice  to  defend  the  policy  in  court." 

In  other  words,  what  the  Attorney  General  is  saying  is  that  this 
is  a  policy  that  is  better  able  to  be  defended  in  court  than  the  pre- 
vious policy. 

Point  number  two,  the  gentlemen  that  I  sit  up  here  with,  Dun- 
can, are  among  the  most  honorable  people  that  I  have  ever  dealt 
with  in  all  my  years  in  government.  And  if  you  say  that  they  are 
doing  this  because  of  political  pressure,  I  would  say  that  they 
would  come  up  and  try  and  make  a  policy  work  because  that  is 
what  the  Commander  in  Chief  wants  them  to  do. 

But  they  were  asked  their  private  and  professional  opinion,  and 
I  don't  thmk  there  are  enough  horses  in  this  man's  kingdom  to  get 
these  gentlemen  to  say  that  this,  in  their  private  and  professional 
opinion,  was  a  good  workable  policy  if,  in  fact,  in  their  hearts  they 
did  not  believe  that  to  be  so. 

Mr.  Hunter.  Thank  you. 

Mr.  Skelton.  Martin  Lancaster.  Then  Tilhe  Fowler. 

Mr.  Lancaster,  Thank  you,  Mr.  Chairman. 

Thank  you,  gentlemen,  for  your  testimony.  Like  others,  I  will  ask 
four  questions  and  allow  you,  then,  to  answer  them  if  you  would, 
please. 
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My  first  question,  though,  is  directed  to  General  Mundy,  cer- 
tainly, but  I  would  encourage  others  to  respond  to  it,  especially  if 
your  answer  is  different  fi*om  his. 

General  Mundy,  as  you  understand  it,  does  the  new  poUcy  allow 
a  declared  homosexual  to  join  the  Marine  Corps,  or  one  already 
serving  in  the  Marine  Corps  who  promises  thereafter  that  he  will 
not  engage  in  homosexual  acts,  to,  in  fact,  serve? 

In  other  words,  can  an  avowed  and  an  acknowledged  homosexual 
join  the  Marine  Corps?  Can  one  with  homosexual  orientation  who 
has  not  acted  on  it  but  now  promises  not  to  engage  in  homosexual 
acts,  do  so,  become  a  Marine  and  remain  in  the  Marine  Corps? 

As  another  one  of  those  lawyers,  Mr.  Secretary,  I  have  real  prob- 
lems with  rebuttable  presumptions  and  sdways  did  as  a  practicing 
attorney  because  it  is  very  difficult  to  prove  a  negative. 

General  McPeak,  in  your  testimony,  you  indicated  that  it  was  the 
problem  of  the  person  to  rebut  the  presumption.  But,  of  course,  the 
military  has  to  know  when  the  presumption  has  been  rebutted. 

So  I  wish  somebody  would  tell  me  what  is  going  to  be  the  stand- 
ard. When  has  the  presumption  been  rebutted?  Because  that  is 
what  you  have  got  to  determine.  The  person  bringing  the  action 
must  rebut  the  presumption.  But  somebody's  got  to  know  when  it 
has  happened. 

Thirdly,  dealing  with  the  subject  of  lawsuits  which  may  grow  out 
of  this,  how  are  we  going  to  deal  with  that?  When  a  lawsuit  has 
been  brought  involving  a  person  on  active  duty,  does  that  person 
remain  assigned  to  his  operational  im^it  or  is  he  assigned,  pending 
the  action,  to  some  administrative  duties? 

And  what  are  the  impacts,  then,  on  unit  cohesion,  readiness,  and 
other  aspects  of  service  if  a  significant  number  of  lawsuits  are 
brought,  and  these  people  either  remain  in  their  unit  or  are  pulled 
out  for  administrative  duties? 

And  then,  lastly,  there  seems  to  me  to  be,  in  your  testimony  or 
in  response  to  questions  fi*om  the  Chairman  and  Ranking  Member, 
at  least  some  difference  on  when  an  open  statement  has  been 
made. 

And,  General  McPeak,  it  appeared  to  me  in  your  comment  that 
a  statement  to  the  division  officer  or  company  commander,  or  what- 
ever, in  the  privacy  of  the  office  was  an  open  statement. 

But  it  appeared  to  me  that  perhaps  others  of  you  seem  to  think 
or  seem  to  indicate  that  that  was  not  an  open  statement,  that  a 
statement  between  persons  in  a  private  setting  might  not  be,  and 
that  an  open  statement  required  something  more  public. 

And  I  wonder  if  someone  or  perhaps  all  of  you  could  clarify  what 
we. mean  by  an  open  statement  of  homosexusJity.  Is  it  still  an  open 
statement  if  only  one  person  hears  it  and  that  person  is  in  the 
chain  of  command?  Or  must  it  require  some  sort  of  public  utter- 
ance? 

General  Powell.  Where  do  you  want  to  start?  Carl? 

General  Mundy.  All  right,  sir.  Can  an  avowed  homosexual  join 
the  Marine  Corps?  No. 

Can  a  homosexual  who  is  in — we  now  have  someone  who  has  dis- 
covered or  wishes  to  avow  their  homosexuality  while  they  are  in, 
can  they  stay  if  they  are  non-practicing?  I  think  they  cannot. 
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If  I  may  then  go  to  the  next  one,  this  gets  to  the  rebuttable  pre- 
sumption. And  what  that  means — what  rebuttable  presumption 
means  is  that,  in  America,  we  would  always  want  it  to  be — and  it 
generally  is — that  you  have  a  right  to  explain  yourself,  you  have 
a  right  to  defend  yourself  if  you  have  something  to  defend  against. 

\^nien  one  says  I  am  a  homosexual,  our  presumption  is  that,  be- 
cause he  or  she  has  just  characterized  themselves  as  a  homosexual, 
that  they  commit  the  acts  that  define  the  status,  that  has  a  reason- 
able presumption. 

But  there  are  those  who  might  want  to  say,  but  I  have  not  done 
anything;  I  don't  do;  I  am  not  a  practicing  homosexual.  In  that  par- 
ticular case,  that  gives  us,  then,  the  ability  to  judge  the  level  at 
which  those  individuals  would  be  assessed. 

One  process,  for  example,  if  they  are  a  practicing  homosexual, 
then  they  are  in  violation  of  the  law.  That  is  a  disciplinary  matter 
and  normally  a  lawyer  would  be  assigned,  an  investigation  con- 
ducted, charges  can  pervade,  and  a  court  martial  held. 

In  the  event  that  they  are  not  or  there  is  not  credible  evidence 
to  support  a  disciplinary  charge,  then  we  convene  usually  an  ad- 
ministration separation  board  which  hears  their  case,  allows  them 
to  present  their  case,  and  then  makes  a  recommendation  to  a  com- 
mander as  to  whether  they  should  be  retained  or  whether  they 
should  be  discharged. 

The  commander  does  not  have  the  authority  to  take  more  ex- 
treme action  than  is  recommended  to  him  by  this  administrative 
discharge  board  of  several  officers. 

So  can  they  remain  in  the  event  they  presented  a  credible  case 
for  saying,  you  know,  I  have  done  nothing  here,  and  if  the  board 
recommended  that  they  be  retained,  then  they  probably  would  be 
retained. 

That  said,  I  would  assume  that  this  would  not  be  a  case  where 
it  would  be  on  the  national  news,  in  the  national  newspapers,  in- 
your-face-type  situation.  So  it  is  kind  of  hard  to  identify  a  cir- 
cumstance in  which  a  person  had  announced  themselves  to  be  a  ho- 
mosexual and  had  done  it  in  such  an  inaudible  voice  as  to,  you 
know,  to  not  have  made  a  factor  of  it. 

If  I  may,  with  regard  to  the  lawsuits,  would  there  be  an  impact 
on  unit  cohesion?  You  bet.  Figure  if  one  of  the  Redskins  sued  the 
Redskins  team.  That  is  what  we  are  talking  about  here,  is  a  team. 
If  you  sue  your  team,  your  teammates  generally  don't  like  it.  I 
mean  that  kind  of  breaks  up  the  unit  cohesion  and  fractures  the 
effectiveness  of  the  team.  So,  of  course,  there  would  be  impacts  on 
unit  cohesion.  Most  of  those,  in  my  view,  who  would  instigate  law- 
suits are  people  who  are  out  to  make  a  political  statement,  rather 
than  people  who  are  genuinely  concerned. 

If  they  want  to  serve,  if  they  want  to  be  Marines,  then  they  need 
to  want  to  be  Marines  first  and  foremost  and  be  something  else  sec- 
ond to  that.  If  they  must  sue  the  Marine  Corps  in  order  to  ensure 
their  status,  then  they  are  not  going  to  go  very  far  in  the  Marine 
Corps. 

Finally,  the  open  statement,  when  can  you — ^when  would  an  open 
statement  be  made  or  how  would  it  be  made?  I  would  consider  that 
there  are  wide  varieties.  We  discussed  here  today,  if  you  wear  a  T- 
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shirt  that  says,  you  know,  "I  am  gay  and  proud  of  it,"  or  "I  am 
queer,  I  am  here,"  something  like  that,  yes,  that  is  a  statement. 

If  you  do  a  compilation  of  things  that  we  talked  about  earlier 
that,  every  day  you  do  three  or  four  different  things,  that  is  a 
statement.  Or  if  you  say,  I  am  a  homosexual,  then  you  made  a 
statement. 

And  this  policy  contains  provisions  to  deal  with  all  of  those. 

Mr.  Lancaster.  So  even  a  statement  to  an  individual  in  private 
would  be  an  open  statement,  unless,  perhaps,  it  was  to  a  chaplain 
where  it  was  protected  speech? 

Secretary  ASPIN.  Let  me  try  and  answer  this  because  we  went 
round  on  this  with  the  Senate  yesterday.  There  is  a  difference  be- 
tween the  don't  tell  and  the  don't  pursue  issue,  the  investigation. 

The  policy  is  don't  tell.  And  that  means  don't  tell:  don't  tell  pri- 
vately, don't  tell  it  pubUcly,  don't  tell  it  verbally,  don't  tell  it  non- 
verbally.  Don't  tell  is  the  rule. 

There  is  a  second  question,  though,  as  to  when  does  an  investiga- 
tion get  triggered?  And  that  is  up  to  the  unit  commander.  I  mean 
you  saw  in  the  hypotheticals,  the  Ike  Skelton  hypotheticals,  how 
different  people  as  commanders  would  deal  with  the  issue.  In  some 
of  those  cases  it  was  enough  that  they  were  telling  something.  But 
whether  they  proceed  to  an  investigation  or  separation  or  what- 
ever, depends  on  the  discretion  of  the  commanders. 

But  the  policy  is  don't  ask,  don't  tell,  don't  pursue;  don't  tell 
means  don't  tell.  And  that  is  not  different  in  this  policy  from  the 
previous  policy.  And  the  rebuttable  presumption  that  is  in  this  pol- 
icy is  just  a  carry  over  from  the  previous  policy. 

And  you  asked  for  the  guidelines  when  the  rebuttable  presump- 
tion has  been  met,  I  think  it  is  historically  factual  to  say  that  it 
has  never  been  met  in  the  past.  It  has  never  been  tried.  So  it  is 
a  little  hard  to  actually  lay  out  the  conditions  imder  which  it 
passes. 

But  you  might  address  that  with  the  lawyers — I  guess  they  are 
coming  in  tomorrow — ^how  they  might  anticipate  some  kind  of  a  de- 
fense that  would  be  successful.  But  it  is  a  tough  thing  to  prove.  It 
is  a  standard  that  is  trying  to  prove  a  negative,  as  you  say,  which 
we  all  know  it  is  very  difficult  to  do. 

General  Mundy.  If  I  may  tag  on,  Mr.  Secretary,  let  me  add,  be- 
cause it  has  been  said,  there  is  another  "don't"  here;  and  the 
"don'ts,"  mean  just  that. 

We  are  talking  about  don't  ask  your  sexual  orientation.  That  is 
different.  Then  we  are  saying,  we  are  not  going  to  ask  you,  you 
come  in,  "don't  do,"  because  that  is  a  violation  of  the  law  and  a  vio- 
lation of  our  statute.  And  we  are  not  going  to  ask.  We  are  going 
to  presume  that  you  don't  do  unless  you  say,  "I  am,"  in  which  case 
we  are  going  to  presiune  that  you  do. 

Admiral  Kelso.  The  only  thing  I  think  I  could  add  this  morning 
to  the  Chairman's  statement  about  how  you  would  deal  with  some- 
body who  would  say  he  is  an  open  homosexual  is  we  are  dealing 
with  a  lot  of  very  young  people. 

I  think  all  any  of  us  were  sajdng,  we  would  like  to  make  sure 
that  the  younger  man  understood  what  he  was  telling  us.  Once  it 
was  clear  what  he  was  telling  us,  then  the  policy  is  clear,  that  he 
would  leave,  that  we  would  tell  him  to  leave. 
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Mr.  Lancaster.  So  the  fact  that  it  was  told  between  a  division 
officer  and  an  enlisted  man,  in  and  of  itself,  was  not  a  determina-" 
tive  factor,  but  simply  you  had  to  reach  that  threshold  of  whether 
or  not  it  was  a  sincere  statement  of 

Admiral  Kelso.  What  does  he  mean?  We  do  have  cases  where 
particularly  during  the  1970s,  the  drugs  were  so  prevalent,  we  had 
people  who  decided,  this  is  how  I  want  to  leave.  And  you  had  to 
question  quite  often,  is  he  really  telling  me  the  truth  or  not? 

So,  I  think  all  we  were  trying  to  say  was,  we  want  to  make  sure 
and  give  him  the  opportunity,  or  her  the  opportunity,  to  tell  us 
what  they  mean  and  we  know  what  they  mean. 

General  Sullivan.  I  think  that  is  an  interesting  question  you 
raise.  Sometimes  young  people  come  forward  and  tell  us  that  they 
are  homosexual,  and  we  get  the  chaplain  and  the  social  worker  in- 
volved and  get  it  sorted  out,  and  we  find  out  that  they  really  aren't 
homosexual  and  they  just  continue  with  their  jobs.  But,  as  you 
know,  that  is  the  commander's  business. 

I  think  it  is  interesting.  The  number,  by  the  way,  I  gave  this 
morning,  was  46,  46  people — 44  of  them  really  declared  their  homo- 
sexuality and  left  the  Army  since  this  interim  policy  began  the  end 
of  January  of  this  year;  and  they  are  completely  out. 

At  noon,  when  I  went  back,  I  was  told  of  one  more  who  came  for- 
ward yesterday  and  told  his  officer  he  wanted  out.  He  didn't  want 
to  stay,  and  he  is  going.  So  they  just  declare  and  go. 

Mr.  Lancaster.  If  I  may,  Mr  Chairman,  with  regard  to  the  dis- 
ruption of  lawsuits,  my  guess  is  that  all  of  you  feel  it  would  be  dis- 
ruptive and  would  affect  unit  cohesion.  But  I  wonder  how  you 
would  handle  that  disruption.  Because  I  don't  think  anybody  ad- 
dressed that. 

Would  we,  in  fact,  place  that  person  on  some  sort  of  administra- 
tive hold  pending  the  lawsuit?  Or  would  they  remain  with  their 
unit  pending  the  lawsuit? 

General  McPeak.  We  have  yet  to  write  the  administrative  proce- 
dures that  will  back  up  this  policy  statement.  But  my  going  in  as- 
sumption is  it  will  be  exactly  like  today.  We  start  administrative 
action  to  separate  people.  Now,  they  can  go  to  a  court  and  ask  for 
a  court  order  to  stop  that  procedure.  That  has  happened  to  us  a 
couple  of  times.  But  until  a  court  actively  intervenes,  we  separate. 

Ajid  so  there  is  no  difference  between  the  present  procedure  in 
that  regard  and  what  the  future  holds  in  store. 

Admiral  Kelso.  I  would  agree  with  that.  If  we  have  an  individ- 
ual today,  regardless  of  what  caused  it,  who  is  causing  a  unit  prob- 
lem, we  normally  move  them  to  a  place  where  they  won't  cause  a 
problem.  If  they  intervene  through  a  court  or  some  other  way  to 
stop  us,  then  we  follow  the  court,  if  they  tell  us.  That  is  rare,  but 
occasionally  it  happens. 

So  I  think,  as  General  McPeak  has  said,  we  haven't  written  the 
specific  recommendations  to  back  this  up  yet.  But  I  think  that  is 
what  we  would  do  because  that  is  what  we  do  in  almost  all  cases 
today. 

Mr.  Lancaster.  Thank  you,  gentlemen. 

Mr.  Skelton.  Tillie  Fowler. 

Mrs.  Fowler.  Thank  you,  Mr.  Chairman. 
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Following  the  procedvire,  I  have  one  question  for  Secretary  Aspin 
and  four  for  General  Mundy.  I  will  just  read  them  all  at  once. 

We  keep  depending  on  your  memory  today  to  see  if  we  can  get 
them  in. 

Secretary  Aspin,  my  concern  is  I  have  read  the  old  policy;  I  read 
the  new;  I  read  Attorney  General  Reno's  memo.  The  old  poUcy 
states  that  homosexuaUty  is  incompatible  with  military  service  and 
it  bases  this  on  the  presence  of  conduct  and  statements. 

Attorney  General  Reno  states  in  her  memorandum  that  the  pol- 
icy reiterates  the  prior  Defense  Department  policy  of  homosexuality 
is  incompatible  with  military  service.  If  it  reiterates  that  policy,  if 
the  old  one  was  based  on  conduct  and  statements — and  what  I 
have  been  hearing  here  today  from  everybody  is  that  the  new  one 
is  based  on  conduct  and  statements — ^then  my  question  is:  Why  did 
we  need  a  new  poUcy  rather  than  having  new  policy  guidelines  or 
implementation  procedures? 

If  the  problem  was  in  implementation,  then  why  did  we  not  go 
that  way  rather  than  do  a  whole  new  policy? 

And  then,  General  Mundy,  I  have  a  series  of  four  questions. 

One — and  I  don't  want  to  really  put  you  on  the  spot  but  they  are 
tough  ones — do  you  think,  General,  that  we  have  truly  the  best  pol- 
icy for  this  issue? 

If  not,  what  would  you  change  to  make  it  better?  Would  you  pre- 
fer to  be  able  to  ask  a  recruit  about  his  or  her  conduct  at  the  time 
of  recruitment? 

Can  you  truly  tell  me  that  if  a  Marine  in  his  barracks  is  overtly 
possessing  and  reading,  on  a  daily  basis,  homosexual  publications 
in  the  middle  of  his  barracks,  that  this  will  not  have  any  impact 
on  morale  or  cohesiveness  of  his  unit? 

Secretary  Aspin.  Mrs.  Fowler,  let  me  start  with  the  question  you 
asked  me,  which  is  about  the  changes  in  the  policy. 

I  think  that  the  changes  in  the  poUcy  come  essentially  from  the 
fact  that  the  old  policy  was  out  of  sync  with  experience  that  the 
military  was  having  with  this  issue.  The  military  believes — and 
you  quoted  the  first  part  of  that  paragraph — ^that  homosexuality  is 
incompatible  with  mUitary  service.  But  you  didn't  quote  the  second 
part,  that  there  are  also  exceptions  to  that  rule  and  that  there  are 
people  who  served  with  distinction  who  are  of  a  homosexual  ori- 
entation. 

It  is  to  encompass  both  parts  of  that,  that  this  policy  is  being  re- 
designed. The  policy  is  being  changed  to  add  to  the  don't  tell  part 
of  it,  don't  ask,  and  don't  pursue. 

In  other  words,  what  you  are  tr3dng  to  do  is  allow  a  person,  if 
they  have  a  homosexual  orientation  but  they  are  abiding  by  all  of 
the  rules  of  the  service,  to  continue  to  serve  with  distinction.  And 
we  have  had  some  people  who  have  served  with  great  distinction. 

So  what  the  poUcy  is  trying  to  do  is  to  try  and  accommodate 
these  two — the  situation  as  we  know  it  in  the  service — by  adding 
a  don't  ask  and  adding  a  don't  pursue  clause. 

That  is  essentially  what  is  different  from  the  old  policy.  The  don't 
tell  is  the  same  and  is  in  the  old  policy  and  the  new  policy. 

The  thing  that  is  added  to  the  policy  that  wasn't  in  the  old  policy 
is  don't  ask  and  don't  pursue.  And  the  reason  you  are  doing  it  is 
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to  allow  people  who  abide  by  the  rules  to  serve  in  the  armed  forces 
of  the  United  States. 

Mrs.  Fowler.  But  it  was  determined  you  need  to  do  that  through 
a  new  policy  rather  than  new  guidelines  or  implementation  proce- 
dures; it  could  have  been  done  the  other  way,  too,  because  since 
you  have  had  homosexuals  who  have  been  serving  in  the  military 
under  the  old  policy,  you  were  still  going  back  to  conduct,  state- 
ments, as  the  bases  for  removing  them? 

Secretary  Aspin.  That  is  right.  But  what  you  are  doingNis  rec- 
ognizing you  have  people  who  could  continue  to  serve  under  the  old 
guidelines  only  if  they  lied,  and  they  ducked  the  various  stakeouts 
in  the  process. 

Mrs.  Fowler.  But  the  new  policy  requ.x^es  them  to  lie. 

Secretary  ASPIN.  No,  ma'am. 

Mrs.  Fowler.  You  just  sat  here  today  and  said  that  if— in  an- 
swer to  the  Chairman's  question,  a  member  of  the  service  comes  in 
and  says,  I  am  a  practicing  homosexual,  then  that  is  grounds  for 
removing  that  person.  So,  you  know,  if  they  are  homosexual  and 
don't  want  it  to  be  known,  then  they  better  not  tell  it,  because  if 
they  tell  it 

Secretary  ASPIN.  That  is  right.  But  it  is  one  thing  to  lie  by  keep- 
ing quiet.  That  is  not  a  lie.  If  you  just  don't  volimteer  information, 
that  is  one  thing. 

If  you  are  asked  the  question  on  a  form  and  you  are  confronted 
with  it  and  you  have  to  either  check  that  box  that  says  that  you 
are  heterosexual  or  the  box  that  says  you  are  homosexual  or  the 
box  that  says  that  you  are  bisexual,  you  are  confronted  with  the 
necessity  to  lie. 

Mrs.  Fowler.  When  you  come  back  from  marching  in  the  gay  pa- 
rade and  your  bunk  mate  says,  hey,  are  you  gay,  you  either  tell 
him  the  truth,  if  you  are,  and  say  yes,  which  then  gets  you  into 
problems,  or  you  lie. 

Secretary  ASPIN.  Or  don't  answer  the  question.  You  don't  have  to 
answer  the  question. 

Mrs.  Fowler.  True.  But  I  don't  see  what  you've  gained. 

Secretary  Aspin.  Mrs.  Fowler,  you  are  in  politics.  You  know,  I 
have  been  in  politics,  too.  You  don't  have  to  answer  every  question. 
You  don't  have  to  go  and  volunteer  your  position  on  every  issue  be- 
fore every  audience. 

Mrs.  Fowler.  I  agree.  But  I  am  not  sure  what  you've  gained 
with  the  new. 

And  going  to  General  Mundy? 

Thank  you,  sir. 

General  Mundy.  Mrs,  Fowler,  I  only  wrote  down  three. 

Is  this  the  best  policy? 

The  President  asked  us  to  design  a  policy,  as  the  Secretary  and 
General  Powell  have  described  here  this  morning,  to  enable  those 
who  have  a  homosexual  orientation  to  serve  in  the  military.  I  need 
not  recite  all  of  that,  but  service  here  is  imder  all  the  constraints 
we  prescribed. 

With  that  guidance  and  we  are  serving  officers  and  we  follow  the 
orders  given  to  us  by  our  Commander-in-Chief,  we  have  designed 
the  best  policy  that  I  think  can  be  designed.  We  are  all  confident 
that  that  policy  could  be  made  to  work. 
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I  answer  you  in  the  duality  that  each  of  us  bears,  that  is  to  obey 
and  carry  out  faithfullj'^  the  orders  of  our  Commander-in-Chief.  We 
have  done  that.  The  other  side  is  to  provide  the  best  advice  that 
we  can  provide.  That  advice  has  been  given. 

Congressman  Hunter  stated  earUer  views  that  we  have  ex- 
pressed. We  have  given  that  advice.  It  is  time  to  move  beyond  ad- 
vice and  we  are  in  the  execution  of  orders  phase. 

Would  I  prefer  to  ask  the  question?  I  will  answer  you  in  the  af- 
firmative. In  my  personal  opinion,  I  would  prefer  to  ask  the  ques- 
tion, only  because  I  think  it  is  the  up  firont  and  the  fair  thing  to 
do. 

When  we  are  asking  someone  to  come  into  an  organization,  we 
are  going  to  explain  to  them  under  the  new  policy  in  detail  what 
the  constraints  of  service  is  in  the  military.  I  believe  that  their  un- 
derstanding of  that  and  with  the  mature  people  that  we  deal  with 
today  probably  we  would  bat  a  high  percentage  of  people  who  will 
say,  "I  understand,"  "I  have  got  it,"  and  "I  will  serve  under  those 
parameters." 

My  own  conviction  is  that  were  I  able  to  follow  that  up  as  we  do 
with  drug  abuse  or  as  we  do  with  all  the  other  things  we  talked 
about  today,  to  say,  "Okay,  understanding  what  the  deal  is,  and  it 
is  better  we  both  understand  it  at  the  outset,"  I  would  prefer  to  ask 
it.  But  that  is  a  personal  view.  I  believe  that  we  can  live  with  the 
policy  that  has  been  estabUshed. 

As  far  as  reading  homosexual  Uterature  in  the  barracks  and  its 
impact  on  morale,  yes  it  does  have  an  impact  on  morale.  Admiral 
Kelso  just  reminded  me,  and  I  will  give  you  part  of  the  answer, 
that  we  all  try  to  prevent  pinning  up  Playboy  pin-ups.  That  may 
seem  very  fashionable,  but  that  is  ofiTensive  to  the  women  Marines 
that  I  also  have  a  responsibility  for  leading. 

We  would  take  all  those  types  of  negative  influences  out  of  the 
barracks.  It  all  falls  into  the  circumstances  under  which  that  oc- 
curs. For  a  Marine  who  lives  alone  as  a  non-commissioned  officer 
in  his  room  at  night  and  pulls  a  magazine  out  of  a  drawer  and 
reads  it,  I  don't  know  that  we  are  going  to  know  that.  I  don't  know 
that  we  need  to  necessarily  pursue  that. 

For  a  Marine  in  a  squad  bay  who  has  a  stack  of  literature  next 
to  his  bunk,  yes,  his  buddies  will  probably  be  concerned  about  that 
and  that  can  have  an  impact  on  morale.  It  does  not  necessarily  dic- 
tate that  he  or  she  is  a  homosexual  as  the  policy  guidelines  outline. 

Mrs.  Fowler.  That  wasn't  my  question.  It  was  what  would  that 
do  to  unit  cohesiveness  if  you  had  someone  doing  that.  Even 
though  you  might  not  want  him  to,  once  you  have  in  your  policy 
guidelines  under  activities  where  it  says  "possessing  or  reading  ho- 
mosexual publication  does  not  constitute  credible  irSbrmation."  You 
are  saying  it  is  okay  to  do  this.  So  it  is  going  to  be  tough  to  say 
you  cannot  do  it  if  you  have  it  specified  in  a  policy  guideline  it  is 
okay. 

I  am  not  saying  it  is  proof  of  anything,  but  you  will  have  a  prob- 
lem with  unit  cohesiveness  and  morale  of  the  troops  in  that  bar- 
racks which  is  what  you  always  get  back  to,  bottom  line.  Are  you 
creating  some  problems  by  some  of  the  exceptions  you  have  written 
in  here? 


73 

General  Mundy.  I  believe  the  way  we  intended  that  in  the  policy 
was  that  in  and  of  itself  that  does  not  constitute  a  basis  for  separa- 
tion or  for  disciplinary  action.  There  are  a  lot  of  attachments  you 
could  make  to  that.  As  to  the  impact  on  morale,  I  don't  know. 
Again,  it  depends  on  the  circumstances  under  which  that  occurred. 

Mr.  Skelton.  Mr.  Meehan. 

Mr.  Meehan.  Thank  you,  Mr.  Chairman. 

General  Mundy,  as  a  season  ticket  holder  to  the  New  England 
Patriots,  I  can  Mnd  of  relate  to  your  analogy  about  the  Redskins 
suing  Redskins  and  what  that  would  do  to  the  cohesive  unit  of  the 
team. 

In  New  England,  the  press  has  sued  the  team.  The  owners  have 
been  suing  each  other  for  about  10  years.  Players  sue  fans,  fans 
sue  players,  and  hence  we  have  had  the  worst  team  in  football  for 
the  last  couple  of  years. 

That  being  said,  it  is  my  view  that  allowing  citizens  to  serve 
their  country  regardless  of  race,  gender,  or  sexual  orientation  is  a 
simple  matter  of  fairness.  I  think  President  Clinton  deserves  credit 
for  tr5dng  to  overturn  the  ban  against  gays  and  lesbians  in  the 
military.  I  don't  think  it  is  the  kind  of  issue  that  very  easily  lends 
itself  to  compromise.  Hence  we  are  in  the  situation  with  this  legis- 
lation today. 

I  have  a  question  for  Secretary  Aspin  regarding  your  opening 
statement.  Secretary  Aspin,  relative  to  the  Rand  Corporation's 
analysis  on  this  matter.  I  understand  the  DOD  paid  the  Rand  Cor- 
poration a  considerable  sum  of  money  to  analyze  this  issue.  I  was 
wondering  what  Rand's  conclusions  where?  Did  Rand  conclude  any- 
thing at  all  about  the  impact  of  lifting  the  ban  on  imit  cohesion? 

I  was  curious  about  why  the  Department  of  Defense  has  not  re- 
leased results  of  that  study.  It  is  my  understanding  through  pub- 
lished reports  that  $1.3  million  was  spent.  I  wondered  if  you  would 
either  make  that  public  or  at  least  make  Rand's  briefing  public.  I 
assume  after  $1.3  million,  somebody  was  briefed. 

Would  you  allow  that  briefing  before  this  committee? 

Secretary  ASPIN.  Yes.  We  were  asked  that  yesterday  in  the  Sen- 
ate. The  answer  is  yes.  We  have  some  general  records  containing 
this  information.  The  only  caveat  was,  if  somebody  was  giving  ad- 
vice which  was  part  of  the  decisional  process,  not  the  Rand  Cor- 
poration, but  part  of  the  military  working  group,  we  might  have  to 
be  careful  about  protecting  the  authorship  of  that.  But  basically  we 
will  make  the  information  available. 

Mr.  Meehan.  Could  you  make  a  summary  available  now? 

Secretary  Aspin.  We  will  do  that.  You  mean  before  you  act  on 
this  issue? 

Mr.  Meehan.  Essentially,  did  it  make  any  recommendations  with 
regard  to  the  effect  of  lifting  the  ban  on  homosexuals? 

Secretary  ASPIN.  Yes,  it  did.  We  used  those  veiy  successfully,  I 
think,  to  help  us  go  back  and  work  the  interaction  between  the 
Rand  study  group  and  the  military  working  group.  Having  one  side 
look  at  the  issue  and  the  other  side  look  at  the  issue  created  an 
ability  to  kind  of  play  the  issue  back  and  forth  between  the  two  of 
them.  I  think  it  was  very  helpful  in  coming  up  with  the  policy  that 
we  did. 
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Mr.  Meehan.  I  for  one,  as  a  member  of  this  committee,  would  be 
interested  in  the  resxilts  of  that. 

General  Powell,  it  seems  to  me  that  this  whole  issue  is  going  to 
come  down  to,  we  have  a  compromise  and  we  have  those  who  have 
argued  that  we  should  codify  something  with  regard  to  this. 

Opponents  of  the  ban  have  argued  that  we  should  rely  on  the 
judgment  of  military  senior  leaders  rather  than  imposing  a  decision 
made  by  Congress.  On  the  same  grounds,  do  you  think  Congress 
should  avoid  writing  the  ban  into  law  or  do  you  oppose  Congres- 
sional involvement  in  this? 

I  guess  the  bottom  line  is,  when  should  there  be  an  effort  by 
Members  of  Congress  to  codify  this  and  other  issues  and  when 
should  we  leave  it  to  the  discretion  of  senior  military  advisors? 

It  seems  to  me  that  if  you  support  codification  of  the  ban,  that 
opens  up  the  door  to  codification  of  other  rules  and  regulations 
within  the  military. 

Should  the  Congress  pass  a  law  telling  the  military  what  the  at- 
mosphere in  the  barracks  is  going  to  be?  Should  Congress  pass  a 
law  governing  combat  tactics?  Do  you  think  that  Congress  should 
make  promotional  decisions?  It  seems  to  me  this  issue  is  going  to 
come  down  to  whether  to  codify  or  whether  to  accept  this  com- 
promise. 

I  wonder  if  you  could  enhghten  us  as  to  your  view. 

General  Powell.  I  certainly  would  not  suggest  that  Congress  not 
involve  itself  with  this  issue  because  Congress  has  the  ultimate  re- 
sponsibility for  providing  rules  and  regulations  for  our  governance. 
Whether  Congress  should  see  fit  at  this  time  to  put  this  pohcy  into 
law  or  not,  it  is  really  not  my  place  to  say. 

We  will  obey  the  pohcy  instructions  we  receive  and  obey  it  to  the 
best  of  our  ability,  whether  it  comes  to  us  in  the  form  of  a  signed 
memorandum  fi-om  the  Secretary  or  an  executive  order  fi-om  the 
President  or  a  law  passed  by  Congress. 

I  think  it  would  be  presumptuous  of  me  to  suggest  to  Congress 
what  it  ought  to  do  on  this  particular  issue,  whether  to  take  note 
of  what  the  President  is  going  to  do  or  whether  it  should  be  put 
in  laWo 

Mr.  Meehan,  I  would  like  to  just  get  a  clear  understanding  of 
how  this  policy  affects  private  speech,  where  a  person  acknowl- 
edges his  or  her  status  as  a  gay  person?  In  other  words,  if  one  gay 
service  member  tells  another  gay  service  member  that  he  is  gay 
and  this  service  member  relates  that  information  to  a  commander, 
what  happens?  I  know  as  a  former  prosecutor  this  is  hearsay  and 
not  admissible  in  a  court  of  law,  at  least  not  in  most  courts  in  this 
country. 

Is  that  grounds  to  have  this  individual  discharged? 

General  Powell.  Not  in  and  of  itself  alone.  The  commander 
would  take  that  information,  I  assume  he  would  measure  it  against 
any  other  information  he  or  she  had,  and  make  a  judgment  as  to 
whether  or  not  it  is  something  that  deserved  looking  into  for  the 
purpose  of  determining  whether  the  conduct  standards  aud  been 
violated  in  some  way. 

Mr.  Meehan.  Thank  you,  Mr.  Chairman. 

Mr.  Skelton.  I  may  say,  Mr.  Meehan,  that  is  not  hearsay.  Back 
in  the  days  when  I  tried  lawsuits,  if  one  person  made  a  comment 
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to  a  second  person  and  the  second  person  on  the  witness  stands 
tells  it,  that  is  firsthand. 

Mr,  Meehan.  If  that  person  is  available  and  there,  that  is  one 
thing.  But  if  the  person  is  not  there,  like  last  year  when  I  was  try- 
ing cases,  that  was  hearsay. 

Since  Bill  Parcell  has  been  the  coach  in  New  England,  no  one  has 
sued  anyone. 

General  Powell.  One  of  the  great  advantages  we  have,  Mr. 
Chairman,  is  that  there  are  no  lawyers  in  infantry  company  orderly 
rooms. 

Mr.  Skelton.  I  would  hate  to  call  you  out  of  order,  General. 

Jim  Talent. 

Mr.  Talent.  Thank  you,  Mr.  Chairman. 

Mr.  Meehan,  I  have  to  respond  to  your  earlier  statement.  We  had 
in  St.  Louis,  a  football  team  which  was  the  worst  in  the  league,  and 
we  didn't  have  anybody  suing  anybody.  Then  they  moved  to  Phoe- 
nix. 

Mr.  Kyl.  Would  the  gentleman  yield?  I  can  assure  the  gentlemen 
that  lawsuits  have  nothing  to  do  with  the  team  not  being  very 
good. 

Mr.  Talent.  I  still  watch  them.  They  carry  them  in  St.  Louis.  It 
is  apropo  that  the  Chairman  referred  to  attorneys.  I  am  following 
up  on  what  Mr.  Meehan  also  asked.  This  is  going  to  get  into  the 
realm  of  the  attorneys  now.  You  all  have  been  setting  some  policy 
with  the  Secretary  and  obviously  the  President.  We  are  going  to  be 
debating  that. 

I  reviewed  the  policy  in  a  fairly  cursory  way  and  listened  to  the 
testimony  today.  In  my  view,  and  with  all  due  respect,  it  is  really 
chocked  full  of  a  whole  lot  of  ambiguities  that  will  make  it  very  dif- 
ficult to  work  in  practice. 

I  want  to  go  over  several  of  them  as  I  see  them  and  please  ex- 
plain them  if  you  can.  This  is  really  the  basis  for  asking  a  couple 
of  questions.  I  am  interested,  as  a  practical  matter,  in  what  we 
ought  to  do  now.  Obviously,  this  is  fraught  with  politics,  but  it  is 
also  fi*aught  with  a  very  substantive  import  to  the  men  and  women 
in  the  military  and  the  company  as  a  whole. 

It  seems  to  me  the  basis  of  the  policy  is  to  go  through  some  of 
the  ambiguities.  There  is  a  general  agreement  that  homosexuality 
is  incompatible  with  service,  but  we  are  concentrating  only  on  con- 
duct not  on  status  or  orientation,  except  that  status  or  orientation 
is  relevant  because  it  is  evidence  of  conduct.  To  some  extent,  that 
is  the  existing  policy  as  well.  But  certainly  there  is  a  very  fine  dis- 
tinction there. 

Conduct  is  defined  for  the  purposes  of  the  policy  as  in  some 
cases,  but  not  in  other  cases,  speech.  A  statement  that,  "I  am  a  ho- 
mosexual," is  conduct,  is  actually  defined  as  conduct  for  purposes 
of  the  policy. 

On  the  other  hand,  there  are  some  things  that  are  manifestly 
conduct  which  cannot  be  taken  into  consideration  in  determining 
whether  conduct  has  occurred.  The  policy  says  activities. 

What  is  activities  but  conduct,  such  as  association  with  known 
homosexuals,  presence  at  a  gay  bar.  You  will  notice  it  says  "such 
as"  which  legally  means  the  lawyers  will  interpret  it  as  meaning 
these  and  other  things  like  them.  Presence  at  a  gay  bar,  possessing 
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or  reading  homosexual  publications,  marching  in  a  gay  rights  rally 
will  not,  in  and  of  themselves,  institute  even  credible  information 
that  would  provide  a  basis  for  initiating  an  investigation. 

So,  as  a  policy  matter,  you  cannot  even  take  those  things  into  ac- 
count, even  though  they  are  conduct.  The  initiation  of  an  investiga- 
tion for  the  poUcy,  these  things  are  not  a  basis  for  initiating  an  in- 
vestigation according  to  the  written  terms  of  this  policy. 

Yet  you  all  gave  varying  answers  and  many  of  you  indicated  that 
if  you  were  a  commander  on  the  ground,  and  the  least  of  all  of 
these  things  had  occurred,  you  would  call  the  person  in  and  start 
asking  questions.  Is  that  or  is  that  not  an  initiation  of  an  investiga- 
tion? We  will  get  into  this  more  with  the  lawyers  tomorrow, 

I  am  not  necessarily  asking  for  you  to  respond  to  these.  These 
are  just  some  of  the  concerns  that  I  have.  The  purpose  behind  this 
change,  the  Secretary  said  that  there  were  two  very  worthwhile 
purposes,  one  to  protect  privacy.  But  what  is  ironic  is  that  the  pol- 
icy punishes  private  statements  on  the  basis  of  private  statements 
that  somebody  overhears — that  is  actually  homosexual  conduct. 

But  the  most  pubUc  kind  of  activities,  marching  in  a  rally,  going 
to  a  bar,  having  literature  around  your  bimk,  and  you  have  had  no 
expectation  of  privacy  in  those  thmgs,  those  cannot  be  t£iken  into 
consideration.  So  those  who  really  are  trying  to  be  private  may  be 
penalized  if  somebody  overhears  them.  But  those  doing  something 
very  public  are  immune. 

The  Secretary  mentioned  eliminating  witch  hunts.  None  of  us  are 
in  favor  of  witch  hunts.  General  Mimdy  said,  in  his  opinion,  and 
I  think  you  would  share  this,  there  really  aren't  a  lot  of  witch 
hunts.  You  don't  sniff  aroimd  ferreting  out  people  based  on  what 
they  do  in  their  private  Uves.  And  I  beUeve  that.  If  witch  hunts  are 
a  problem,  why  can't  we  go  after  the  witch  hunts  instead  of  chang- 
ing the  whole  poUcy? 

It  seems  to  me  this  is  going  to  introduce  an  enormous  amount 
of  ambiguity  in  the  law  and  put  commanders  under  an  enormous 
amount  of  strain  and  pressure.  They  may  be  hit  on  one  hand  if 
they  do  something  and  hit  on  the  other  if  they  don't.  If  you  are 
really  just  trying  to  do  the  existing  policy  in  a  different  way,  why 
don't  we  just  eliminate  "don't  ask,  and  other  than  that,  just  keep 
the  existing  policy?  Then  we  have  the  existing  body  of  law  and  not 
give  the  courts  a  basis. 

Why  don't  we  keep  things  the  way  they  are  except  maybe  elimi- 
nating the  "don't  ask"  side  of  it? 

Secretary  Aspin.  I  again  refer  you  to  the  memorandum  of  the  At- 
torney General  where  she  says  of  this  ciurent  proposal,  the  policy 
as  proposed,  that  we  are  confident  that  the  new  policy  proposed  by 
the  Secretary  of  Defense  will  be  upheld  against  constitutional  chal- 
lenge. Moreover,  the  proposed  policy  that  the  Secretary  of  Defense 
has  submitted  changes  earlier  policy  in  three  respects  that  should 
improve  the  abihty  of  the  Department  of  Justice  to  defend  the  pol- 
icy in  the  court. 

In  other  words,  it  was  not  our  intention  when  we  set  out  to  rede- 
sign the  poHcy  here,  to  make  it  more  defensible  in  the  courts.  But 
what  the  Attorney  General  is  saying  is  that  the  policy  that  we  have 
designed  for  other  purposes  ended  up  being  more  defensible  in 
court. 
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Now  you  know  the  world  is  full  of  lawyers,  as  I  see  here.  You 
say  this  is  going  to  be  harder  to  defend  and  others  say  less  hard. 
All  I  can  say  is  we  have  to  go  with  what  the  Attorney  General  says 
because  the  Attorney  General  is  the  one  who  has  to  do  the  defend- 
ing. This  is  the  Department  that  has  to  do  the  work.  We  have  to 
listen  to  them  because  they  are  the  people  who  are  going  to  be  the 
lawyers  for  the  government  when  these  cases  come  into  court. 

I  think  most  of  the  things  that  you  were  talking  about  as  being 
troublesome  to  you,  most  of  them  are  in  there  for  a  reason.  Some 
of  them  are,  as  you  pointed  out,  are  current  policy  and  we  are  not 
changing  them.  There  are  some  ambiguities  in  the  current  policy. 

Again,  back  to  my  opening  remarks  to  Mr.  Kyi,  there  are  very 
few  compromise  positions  here  and  all  of  them  have  ambiguities  to 
them.  Aii3d;hing  in  this  area  outside  of  the  extreme  positions  is  like- 
ly to  have  ambiguities.  The  current  policy  has  ambiguities.  This 
policy  certainly  will  have  gray  areas  and  ambiguities  and  we  will 
rely  on  the  commanders.  I  will  let  the  men  in  uniform  here  answer. 

I  think  this  is  in  the  realm  of  the  kind  of  questions  that  com- 
manders deal  with  in  the  whole  range  of  personnel  issues  across 
the  board.  I  mean,  they  deal  with  these  kinds  of  gray  areas  and 
ambiguities  all  the  time.  This  is  not  going  to  be  anything  new  to 
these  people. 

Finally,  the  difference  between  private  speech  and  public  attend- 
ing of  bars  is  the  degree  of  probability  that  somebody  is  gay.  If  a 
person  attends  a  gay  parade  and  msirches  in  the  gay  parade,  it 
does  not  mean  that  they  are  gay.  They  may  be  heterosexuals  who 
happen  to  believe  in  gay  rights  and  they  are  attending  the  gay  pa- 
rade and  marching  in  the  gay  parade  because  they  believe  in  gay 
rights. 

But  a  person  who  even  privately  says,  and  maybe  especially  who 
privately  says  "I  am  gay,"  he  is  probably  gay.  It  is  a  degree  of  cer- 
tainty. It  is  not  the  distinction  between  private  speech  and  public 
action.  You  are  dealing  with  a  degree  of,  ''What  does  it  show  here?" 

Mr.  Talent.  In  all  fairness,  a  person  who  does  these  things,  isn't 
that  at  least  relevant?  Couldn't  a  reasonable  person  at  least  be  jus- 
tified? 

Secretary  AspiN.  Please,  we  have  gone  through  this  several  times 
today.  The  point  is  that  what  the  regulations  say  is  that  these 
items  alone,  or  in  and  of  themselves,  are  not  evidence  that  the  per- 
son is  gay.  But  there  may  be  a  cumulative  impact  here  as  we  have 
acknowledged  and  talked  about,  cumulative  either  across  the 
board,  meaning  that  the  person  is  doing  all  of  these  things,  or  cu- 
mulative in  a  sense  of  repetition. 

Mr,  Talent.  I  can  understand  your  frustration.  It  seems  to  me 
that  reading  the  policy,  what  it  basically  says  is  that  a  commander 
is  in  trouble  if  he  proceeds  even  with  an  investigation  based  on 
those  activities  or  activities  like  them. 

General  Powell.  In  and  of  themselves.  The  reason  we  selected 
that  language.  Congressman,  is  to  do  deal  with  the  question  of 
witch  hunts.  We  are  telling  our  commanders,  look,  just  because 
Schmedlock  was  reported  by  Murphy  to  have  been  in  a  gay  bar  last 
night,  you  don't  laimch  half  the  military  police  on  Fort  Swampy  to 
go  find  out  all  about  it  and  who  his  buddies  were  and  start  getting 
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statements  and  all  that.  We  are  saying,  look,  in  and  of  itself,  that 
is  not  enough  to  trigger  this  process. 

A  statement  is  more  than  that.  A  statement  is  a  positive  affirma- 
tion of  conduct  and  that  is  why  it  causes  different  things  to  hap- 
pen. If  the  commander  sees  the  gay  bar,  the  parade,  other  things, 
literature,  he  should  start  to  go  up  that  curve  as  to  whether  he  has 
somebody  who  is  just  learning  about  the  orientation  or  somebody 
who  may  actually  have  that  orientation. 

Mr.  Talent.  The  way  I  read  the  policy,  if  he  starts  going  up  that 
curve,  he  has  violated  the  policy. 

General  Powell.  When  he  starts  going  up  that  curve,  he  may 
then  be  giving  the  commander  credible  information  that  ought  to 
be  looked  into. 

Mr,  Talent.  I  have  gone  past  my  time. 

Thank  you,  Mr.  Chairman. 

Secretary  ASPIN.  How  many  more  members  do  you  have  on  the 
subcommittee  who  have  not  asked  questions? 

Mr.  Skelton.  Ms.  Harman,  Mr.  Bartlett,  Mr.  Stupak.  Three. 

Secretary  ASPIN.  Let's  do  them. 

Ms.  Harman.  I  am  not  quite  sure  how  to  take  that  remark  and 
I  have  to  confess  that  I  am  a  lawyer. 

Mr.  Chairman,  we  are  here  today  after  months  of  deliberation  to 
consider  President  Clinton's  directive  allowing  gays  and  lesbians  to 
serve  in  the  armed  forces.  The  waiting  is  over  and  this  announce- 
ment is  not  the  end  of  the  debate  on  the  issue.  But  it  does  signify 
incremental  change  and  that  change  is  in  a  positive  direction. 

I  support  the  President's  directive,  though  I  would  wish  for  more. 
Almost  two  decades  ago,  I  served  as  chief  counsel  and  staff  director 
of  the  Senate  Judiciary  Subcommittee  on  Constitutional  Rights. 

My  position  on  gays  in  the  military  is  rooted  in  my  reading  of 
the  equal  protection  clause  of  the  14th  Amendment  to  the  Constitu- 
tion. As  I  stated  on  the  House  Floor  in  March  of  this  year,  I  believe 
that  the  ban  on  gays  serving  in  the  military  should  be  ended. 

I  see  the  gay  ban  not  only  as  unconstitutional,  but  as  a  waste 
of  our  scarce  military  resources.  I  have  talked  to  former  service 
members  who  left  the  armed  forces  without  being  accused  of  any 
crime,  simply  because  they  did  not  want  to  be  subjected  to  witch 
hunts  and  to  live  a  continual  he. 

The  gay  ban  has  cost  us  talented  people.  It  has  provided  cover 
for  discrimination  against  straight  women  in  the  services  and  it 
has  dominated  our  national  security  debate  for  long  enough. 

While  the  President's  plan  is  not  perfect  by  anybody's  yardstick, 
it  is  a  necessary  start.  I  commend  our  military  leaders  who  played 
a  major  role  in  designing  the  plan  and  who  can  make  it  work. 

We  must  move  forward  from  here.  A  good  ginalogy  is  the  evo- 
lution in  thought  and  practice  about  women  in  combat.  After  years 
of  resistance,  the  military  itself  changed  the  policy  and  we  are  all 
winners. 

That  is  really  the  question  I  want  to  put  to  the  panel  today,  to 
Secretary  Aspin  and  anyone  else  who  might  want  to  answer  it.  It 
is  about  the  analogy  between  the  changes  here  and  the  changes  in 
the  rules  on  women  in  combat.  I  see  those  as  developing  incremen- 
tally, and  I  see  our  pohcy  here  developing  incrementally. 
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I  want  to  ask  you  whether  that  analogy  is  true  smd  whether  you 
can  see  this  poHcy  evolving  in  the  future.  I  am  not  asking  exactly 
how,  but  whether  you  can  see  it  evolving  in  the  future  as  that  one 
did. 

General  Powell.  I  don't  know  where  the  Nation  will  be  on  this 
issue  in  a  few  years.  I  am  not  sure  where  the  people  who  succeed 
us  will  be  on  this  issue  in  a  few  years.  It  would  not  surprise  me 
to  see  the  policy  evolve  incrementally.  But  I  firmly  believe  that  the 
change  the  President  has  made  with  this  policy  was  the  correct 
change  for  the  times  we  are  Uving  in  and  the  state  of  understand- 
ing of  this  issue  that  our  society  has  and  with  respect  to  its  impact 
on  the  effectiveness  of  the  armed  forces  of  the  United  States. 

So  I  think  it  is,  as  the  President  characterized  it,  an  honorable 
compromise,  a  good  solution  for  the  time. 

Secretary  ASPIN.  I  think  that  that  is  absolutely  right.  I  think 
that  your  looking  at  the  issue  of  women  in  combat  is  interesting 
because  that  was  a  gradual  change  and  things  did  change.  I  don't 
know  again  where  this  is  going  to  go.  It  has  to  be  consistent  with 
where  the  public  wants  to  go. 

I  would  guess  that  it  is  very  unlikely  that  this  is  the  last  word 
on  this  subject.  But  I  certainly  would  not  want  to  be  under  any  il- 
lusion that  we  are  about  to  take  this  on  again  any  time  real  soon. 
I  look  at  the  people  here.  But  basically  I  think  that  the  important 
thing  to  say  is  that  this  is  the  right  poUcy  for  the  time. 

I  think  it  will  endure.  I  think  it  is  defensible.  It  has  to  meet  a 
couple  of  questions.  Is  it  the  right  kind  of  balance  for  the  time?  I 
think  that  the  reaction  that  has  come  out,  the  editorial  reaction, 
the  general  reaction  of  the  pubUc  to  it,  the  cries  of  dismay  from 
both  the  right  and  the  left,  the  whole  general  attitude  tells  me  that 
it  is  probably  right  pohtically. 

The  second  question  is:  Does  it  hold  up  in  the  courts,  is  it  defen- 
sible in  the  courts?  The  only  thing  I  can  tell  you  is  what  the  people 
who  have  to  defend  it  beUeve  and  they  beUeve  it  is  an  improvement 
and  is  defensible. 

The  third  question  that  is  relevant  is,  is  it  workable?  Is  the  pol- 
icy that  we  have  designed  actually  workable  on  the  ground?  You 
have  heard  the  testimony  of  the  gentlemen  up  here  who  would 
have  to  implement  the  pohcy  that  it  is  workable  on  the  ground.  I 
think  it  meets,  therefore,  the  three  critical  tests  and  I  think  we 
ought  to  do  it. 

Ms.  Harman.  Let  me  ask  unanimous  consent  for  one  thing,  that 
is  to  insert  two  very  important  statements  on  this  subject  in  the 
record,  both  of  which  appeared  in  The  Washington  Post  recently. 
One  is  by  Senator  Bob  Kerrey  which  was  in  the  Sunday  edition  of 
the  Post  and  the  other  is  by  former  Senator  Barry  Goldwater. 

These  are  moving  and  thoughtful  statements,  as  have  been  many 
of  the  statements  today,  and  I  would  ask  unanimous  consent  to  in- 
sert them  in  the  record. 

[The  information  follows:] 
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Mr.  Skelton.  Let  me  interrupt  before  I  call  on  Roscoe  Bartlett. 
A  few  minutes  ago  our  friend  from  California  made  a  comment 
about  the  performance  of  the  uniformed  gentlemen  here  in  front  of 
us. 

I  personally  want  to  say  that  I  have  the  greatest  respect  and  ad- 
miration for  you  presently  and  for  your  past  duty.  You  are  the  suc- 
cessors to  a  long  line  of  truly  outstanding  men  who  held  your  posi- 
tions going  back  to  Ernest  King  and  George  Marshal  and  before. 
I  know  that  you  are  under  the  direction  of  the  civilian  authority, 
namely  the  President  of  the  United  States. 

I  make  this  comment  because  I  know  that  you  are  following  di- 
rection and  orders  from  the  President  and  I  wanted  to  make  that 
comment  concerning  your  performance. 

With  that,  Roscoe,  you  are  on. 

Mr.  Bartlett.  Let  me  save  some  time  by  saying,  make  it  ditto 
to  express  my  admiration  for  who  you  are  and  what  you  are  doing 
collectively. 

I  have  a  series  of  quick  questions.  The  first  one  is  for  Admiral 
Kelso.  We  are  not  going  to  ask  the  question  of  the  recruits  when 
they  bring  them  in.  I  will  ask  these  questions  and  you  can  answer 
after  I  finish.  Are  we  going  to  ask  the  question  when  you  collect 
blood  from  them? 

If  we  do  ask  that  question,  what  are  we  going  to  do  with  the  an- 
swer? Is  there  a  penitant-priest  relationship  here?  I  just  need  to 
understand  that  and  how  we  are  going  to  keep  the  blood  supply 
pure  and  still  be  consistent  with  this,  Admiral  Kelso. 

This  is  my  second  question.  I  understand  that  we  are  no  longer 
interested  in  sexual  orientation.  I  am  wondering  now  if  you  would 
be  happy  to  have  among  your  service  members  those  who  express 
an  interest  in  pedophilia,  bestiality,  and  transvestism. 

If  that  is  not  true,  then  we  obviously  are  not  talking  about  sexual 
orientation.  We  are  talking  about  something  else;  aren't  we?  We 
ought  to  call  it  what  it  is. 

The  third  question  has  to  do  with  an  inconsistency  in  defining 
conduct.  If  you  will  look  in  Mr.  Aspin's  directive,  you  will  see  that 
homosexual  conduct  is  defined  as  a  homosexual  act  or  statement  by 
the  service  member  that  demonstrates  the  propensity  or  intent  to 
engage  in  homosexual  acts,  homosexual  marriage  or  attempted 
marriage. 

But,  if  I  look  back  into  the  guidelines  that  accompany  that  direc- 
tive, it  is  defined  very  differently.  The  military  will  discharge  mem- 
bers who  engage  in  homosexual  conduct  which  is  defined  as  a  ho- 
mosexual act.  Now,  the  act  here  is  described  as  a  statement  that 
the  member  is  homosexual  or  bisexual. 

Help  me  understand.  Those  are  different  statements  about  the 
statement.  There  is  an  internal  inconsistency.  At  the  least,  they 
have  to  say  the  same  thing. 

The  fourth  question  is  for  General  Mundy,  I  read  from  Janet 
Reno's  statement  that  she  says  the  present  policy  reiterates  the 
prior  Defense  Department  view  that  homosexuality  is  incompatible 
with  military  service  because  it  interferes  with  the  factors  critical 
to  combat  effectiveness.  However,  she  says  the  policy  adopts  a  posi- 
tion. 


83 

Now,  how  do  you  explain  to  the  homosexuals  that  this  is  not  a 
sham,  that  what  she  gives  with  the  right  hand  she  does  not  take 
away  with  the  left  hand  because,  if  I  read  the  guidelines  here  it 
simply  says  that  the  only  way  you  can  be  a  homosexual  is  for  no- 
body to  know  it,  because  as  soon  as  you  tell  somebody,  you  are  out 
Explain  to  me  how  we  can  tell  homosexuals  that  is  not  just  a 
sham? 

The  last  question  is  for  General  McPeak  and  Secretary  Aspin  in 
that  order.  I  want  you  to  look  at  an  inconsistency.  A  statement 
about  service  members  that  he  or  she  is  homosexual  or  bisexual 
creates  a  rebuttable  presumption  that  the  service  member  is  engag- 
ing in  homosexual  acts  or  has  a  propensity  or  intent  to  do  so. 

The  service  member  has  the  opportunity  to  present  evidence  that 
he  does  not  do  two  things,  he  does  not  engage  in  homosexual  acts 
and  he  does  not  have  a  propensity.  The  problem  I  have  is,  and 
what  you  need  to  help  me  do,  is  to  explain  to  people  why  this — 
and  I  will  go  over  it  in  just  a  moment — is  not  an  absurdity  that 
borders  on  asininity. 

Because  what  you  are  asking  a  person  to  do  now  is  two  things: 
One,  to  prove  a  negative,  to  prove  that  they  are  not  having  sexual 
relations.  The  other  thing  you  are  asking  them  to  do — and  I  looked 
up  propensity  in  the  dictionary  and  it  says  it  is  an  intense  and 
often  urgent  natural  inclination.  It  says,  please  see  'leaning." 

So  I  turned  to  leaning.  When  I  get  to  leaning,  it  says  proclivity, 
propensity,  penchant.  It  says  that  they  all  share  a  common  ele- 
ment, which  is  a  strong  attraction  to  or  liking  for  someone  or  some- 
thing. 

What  you  are  doing  is  asking  this  person  to  defend  themselves 
from  their  statement  that  says  they  are  homosexual  by  convincing 
you  they  are  in  fact  not  a  homosexual.  The  very  definition  of  homo- 
sexual is  this  tendency  that  is  described  by  the  word  "propensity." 
How  is  that  not  an  absurdity  bordering  on  asininity? 

My  last  question  is  for  all  of  you  and  was  a  question  given  to  me 
and  I  agreed  to  ask  it. 

Mr.  Skelton.  Excuse  me,  Roscoe.  They  were  supposed  to  be  gone 
at  3:30  and  Mr.  Aspin  has  been  kind  enough  to  extend  himself  Can 
we  shorten  the  question  in  some  way. 

Mr.  Bartlett.  The  question  I  was  asked  to  ask  you  is,  have  any 
of  you  ever  thought  of  resigning  over  this  issue  at  any  time? 

Thank  you  very  much. 

Admiral  Kelso.  I  don't  think  we  ask  that  question  today  and  I 
don't  think  we  will  in  the  ftiture.  We  test  everybody  for  HIV  posi- 
tive. So,  I  think  we  should  have  an  indicator  if  somebody  has  that. 

Mr.  Bartlett.  You  don't  ask  them  when  you  take  blood? 

Admiral  Kelso.  We  ask  them  to  give  blood,  but  we  don't  ask 
them  if  they  are  homosexual  when  we  take  blood.  We  don't  ask 
their  sexual  orientation  when  we  take  blood. 

There  is  a  penitant-priest  relationship,  as  well  as  a  client-lawyer 
relationship  and  a  wife  and  husband  relationship  protected  here. 

General  Sullivan.  Pedophilia,  bestiality,  and  sodomy  are  pun- 
ishable iinder  the  Uniform  Code  of  Military  Justice  (UCMJ).  Sol- 
diers are  told  that  when  they  come  in,  they  are  read  the  article  ver- 
batim, and  that  it  is  punishable  under  the  UCMJ,  and  if  they  vio- 
late the  regulation,  they  are  out. 
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General  Mundy.  Homosexual  is  by  definition  incompatible  with 
military  service.  Is  it  a  sham  to  tell  homosexuals  that?  I  don't  think 
so.  We  are  not  an  individual  rights  outfit.  We  are  an  institutional 
rights  outfit.  We  need  the  right  to  develop  an  effective  military 
force.  I  don't  think  it  is  at  all  incompatible  to  say  you  cannot  be 
a  homosexual  and  serve  openly  in  the  armed  forces. 

Secretary  ASPIN.  Let  me  also  answer  that  question  because  I 
think  it  was  asked  of  me.  The  Department  has  long  beUeved  as  a 
gener^  rule  that  homosexuaUty  is  incompatible  with  military  serv- 
ice. 

If  somebody  were  to  ask  me  as  an  individual,  if  they  were  to 
come  to  me,  some  18-year-old  male  or  female,  and  tell  me  that  they 
were  homosexual  and  thinking  about  joining  the  military,  I  would 
say  you  ought  to  pick  a  different  profession.  You  are  not  going  to 
be  comfortable  in  the  military  being  gay  and  being  in  the  military. 

However,  if  they  told  me  that  they  wanted  above  all  to  be  a 
member  of  the  armed  forces  of  the  United  States  and  they  under- 
stood what  the  rules  were  and  they  could  abide  by  the  rules;  what 
this  policy  does  is  allow  them  to  do  that.  It  is  going  to  be  tough. 
It  is  tough  for  anybody. 

When  somebody  comes  into  the  armed  forces  of  the  United 
States,  they  give  up  certain  rights  that  civilians  have  as  a  matter 
of  course.  When  you  join  the  armed  forces,  you  are  told  how  to  be- 
have, how  to  dress,  how  to  look.  You  can't  be  overweight.  You  have 
to  wear  your  hair  a  certain  way.  You  have  to  wear  a  uniform  dur- 
ing certain  hours.  You  have  to  behave  in  certain  ways. 

It  is  a  restriction  on  your  freedom  of  expression.  If  you  are  gay 
and  you  are  in  the  armed  forces,  it  is  going  to  be  even  more  of  a 
constriction  on  your  freedom  of  movement.  But  the  point  is,  if  you 
reaUy  want  to  be  a  soldier  first  and  a  gay  person  second,  you  ought 
to  be  able  to  do  that  here.  But  it  means  being  a  soldier  first. 

Just  as  it  means,  if  you  join  the  armed  forces,  you  are  a  soldier 
first,  and  if  you  Eire  a  black  activist,  you  are  a  black  activist  second. 
You  are  a  soldier  first.  If  you  a  feminist,  you  have  to  be  a  soldier 
first  and  a  feminist  next. 

This  is  a  voluntary  organization.  These  are  the  rules  of  the  game. 
People  can  choose.  They  will  know  the  rules  ahead  of  time  and  they 
can  judge  whether  they  want  to  join  or  not.  It  is  a  voluntary  asso- 
ciation. The  rules  are  tough.  They  are  tough  for  heterosexuals. 
They  are  even  tougher  for  homosexuals. 

But  it  is  not  absurd  to  say  that  if  a  person  really  wants  to  join 
and  it  is  going  to  be  a  tough  life  for  them,  but  if  they  really  want 
to  do  it,  they  ought  to  be  able  to  do  it. 

Mr.  Bartlett.  Mr.  Secretary,  I  agree  with  everything  you  said. 
It  was  a  great  answer,  but  it  was  to  another  question.  My  question 
was:  How  can  they  do  two  impossible  things  in  defending  them- 
selves? To  prove  a  negative  and  to  defend  themselves,  they  have  to 
prove  they  are  not  a  homosexual  when  they  just  said  they  were  a 
homosexual. 

Secretary  ASPIN.  Look,  Congressman,  the  question  you  are  ask- 
ing is  the  current  policy.  As  I  was  discussing  with  Mr.  Lancaster 
and  with  several  others,  the  rebuttable  presumption  is  current  pol- 
icy. It  is  tough  to  prove  a  negative.  It  is  tough  because  we  have 
never  had  anybody  do  it. 
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Mr.  Lancaster  asked  the  question,  "How  do  you  do  it?"  I  said,  you 
ought  to  try  it  on  the  lawyers  who  will  come  before  the  committee 
tomorrow  and  sa}'  **You  are  arguing  the  case,  how  would  you  try 
to  win  this?" 

I  can't  answer  it  because  I  don't  think  there  has  been  one  that 
has  been  argued  successfully.  Not  being  a  lawyer,  I  cannot  concoct 
one.  But  ask  the  lawyers  if  tiiey  could. 

Mr.  Skelton.  Mr.  Stupak  is  the  last  member  of  the  subcommit- 
tee. 

Mr.  Stupak.  Thank  you,  Mr.  Chairman. 

Gentlemen,  thank  you  for  a  long  day. 

Throughout  the  testimony,  we  have  heard  about  allocating  scarce 
resources.  Has  anyone  ever  done  an  investigation  or  a 
guesstimation  of  how  much  money  is  spent  each  year  investigating 
inappropriate  behavior? 

General  Powell.  I  would  have  to  yield  to  the  Service  Chiefs  who 
own  the  investigatory  assets.  I  don't  know. 

General  Sullivan.  I  could  tell  you  what  the  budget  is  for  the 
Criminal  Investigative  Department. 

Mr.  Stupak.  What  is  the  budget  in  general? 

General  Sullivan.  I  cannot  tell  you  off  the  top  of  my  head,  but 
it  is  a  knowable  number. 

Admiral  Kelso.  For  our  Criminal  Investigative  Service  in  1992, 
it  was  less  than  1-1 00th  of  a  percent  of  the  cases  they  investigate 
that  were  involved  in  sodomy  cases.  It  was  very  little. 

Mr.  Stupak.  We  have  heard  all  kinds  of  estimates.  I  have  seen 
some  in  news  accounts  like  miUions  of  dollars  a  year. 

My  second  question,  the  rebuttable  presumption,  your  example, 
number  one,  that  Chairman  Skelton  gave  us  about  the  young  sol- 
dier who  comes  in  and  says,  "I  am  gay."  You  have  a  close  relation- 
ship between  him  and  his  lieutenant,  it  is  sort  of  a  father-son.  He 
sits  down  and  talks  to  the  young  soldier.  He  says,  however,  I  am 
going  to  stand  on  my  rebuttable  presumption  because  I  realize  that 
I  would  never  do  anything  to  discredit  the  military  service. 

Would  he  still  be  on  his  way  out  the  door? 

General  McPeak.  Yes,  sir.  Don't  tell  means  don't  tell.  I  think 
this  is  a  better  policy.  This  answers,  to  some  extent,  the  remarks 
of  Congressman  Hunter.  We  feel  we  have  protected  the  essential 
rights  of  the  troops  here  because  we  have  defined  conduct  as  in- 
cluding statements  about  homosexuality.  We  have  protected  the 
troops  from  this  kind  of  conduct.  From  my  standpoint,  the  new  pol- 
icy is  much  better  than  the  old  one. 

Mr.  Stupak.  Let's  say  the  gentlemen  does  not  say  he  is  homo- 
sexual, but  he  is  subject  to  an  investigation  and  there  is  this  rebut- 
table presumption  that  we  are  putting  in  the  policy.  I  imderstand 
you  try  to  stay  away  from  the  legahstic,  yet  I  heard  comments 
today  about  the  due  process  rights. 

Does  that  due  process  right  entitle  that  soldier  to  legal  counsel; 
the  military  would  offer  to  help  him  build  his  case  of  rebuttable 
presumption? 

General  Sullivan.  I  think  it  depends  on  what  kind  of  a  dis- 
charge he  is  receiving.  In  a  legal  case,  a  violation  of  the  Uniform 
Code  of  Military  Justice,  he  or  she  certainly  would.  In  an  adminis- 
trative discharge,  there  are  provisions  for  him  or  her  to  receive 
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counsel  as  they  prepare  their  case.  So  the  answer  is  yes.  Ulti- 
mately, it  could  go  before  a  Board  for  Correction  of  Military 
Records. 

General  Powell.  Any  soldier,  sailor,  or  Marine,  or  Coast  Guards- 
man has  the  right  to  go  to  a  Legal  Assistance  Office  to  consult  on 
anything  that  is  either  a  legal  or  administrative  matter,  certainly. 
So  I  think  the  answer  would  be  yes. 

Can  I  add  a  PS,  Mr.  Chairman?  We  have  spent  an  enormous 
amoimt  of  time  in  the  last  few  days  becoming  smart  on  rebuttable 
presumptions.  It  seems  like  it  is  one  of  those  wonderful  terms  and 
situations  that  lawyers  would  like  to  talk  about.  But  I  really  won- 
der how  often  that  is  going  to  be  a  problem  out  in  the  field. 

If  somebody  comes  forward  and  makes  a  statement,  unless  he 
wants  to  challenge  the  pohcy,  I  wonder  how  many  youngsters  will 
come  forward  and  make  that  statement  so  he  can  then  go  into  the 
never,  never  land  of  rebuttable  presumptions  in  order  to  disprove 
the  impact  of  that  statement.  I  don't  think  it  is  going  to  be  that 
much  of  a  problem  except  in  the  instances  where  we  have  people 
who  Eire  trying  to  test  the  policy. 

Mr.  Stupak.  When  you  state  it,  it  would  be  difficult  then  to  try 
to  rebut  what  you  have  just  said.  But  when  you  are  talking  about 
actions  or  behavior,  then  I  think  you  have  a  different  situation. 

General  Powell.  Actions  or  behavior,  you  cannot  have  rebuttal 
presumption  there.  We  are  talking  about  a  statement  that  has  a 
rebuttable  presumption. 

Mr.  Stupak.  Let  me  ask  you,  you  mention  that  the  commander 
is  the  one  who  would  begin  the  investigation  if  there  is  going  to  be 
an  inquiry.  I  think  I  know  the  answer.  But  why  the  commander? 
Why  not  higher  up?  Why  the  commander? 

General  Powell.  There  are  commanders  at  all  levels.  Our  gen- 
eral belief  within  the  military  is  that  a  commander  is  responsible 
for  his  unit  and  everything  that  takes  place  within  that  unit.  In  the 
first  instance,  the  matter  would  come  to  his  attention  and  he  would 
make  a  judgment  as  to  whether  or  not  he  should  take  it  to  a  more 
senior  commander  who  might  have  the  assets  to  apply  to  this  if  as- 
sets were  necessary. 

We  really  would  expect  that  if  it  comes  to  a  young  platoon  leader 
and  he  hears  this  information,  it  is  not  something  he  would  act  on 
alone.  He  would  take  it  to  his  company  commander,  a  more  experi- 
enced officer  with  six,  seven  or  eight  years  in  the  service. 

I  think  that  a  company  commander,  since  he  doesn't  have  any 
courts  martial  convening  authority  or  discharge  authority,  would 
take  it  up  to  certainly,  I  would  think  in  the  Army  and  the  Marine 
Corps,  battalion  level;  in  the  Air  Force,  squadron  level;  and  in  the 
Navy,  I  would  expect  it  would  be  at  the  ship  captain  or  equivalent 
shore  duty  level. 

Mr.  Skelton.  The  subcommittee  has  been  heard  firom;  in  all  fair- 
ness, would  the  Secretary  take  at  least  one  question  fi-om  Mr. 
Cunningham  who  has  been  the  most  patient  and  then  we  can  bring 
the  gavel  down? 

Mr.  Cunningham.  First  of  all,  I  would  ask  Secretary  Aspin,  as 
I  understand  it,  the  individuals  who  have  now  admitted  they  are 
homosexuals  under  the  court  are  history;  is  that  correct? 
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Secretary  ASPIN,  I  think  the  answer  is  that  we  are  going  to  look 
at  the  cases,  and  each  of  the  service  chiefs  can  talk  about  it  himself 
because  we  have  about  eight  cases  that  are  spread  around  each  of 
the  services  here.  We  have  discussed  this  and  talked  about  what 
we  were  possibly  going  to  do.  I  think  we  are  going  to  take  a  look 
at  each  individual  on  a  case-by-case  basis. 

Mr.  Cunningham.  These  are  adinitted  homosexuals.  They  have 
said  so.  I  would  like  to  ask  your  personal  support.  If  someone  is 
discharged  as  a  homosexual,  either  due  to  AIDS  or  conduct,  that 
it  not  be  considered  an  honorable  discharge,  that  it  go  under  a  gen- 
eral or  dishonorable. 

If  you  are  discharged  from  the  miUtary  because  of  conduct  unbe- 
coming, I  would  think  it  would  be  something  other  than  an  honor- 
able discharge.  I  would  like  you  to  reply  to  me  personally  on  it. 

Secondly,  I  would  also  like  to  mention  that  several  Members 
have  talked  about  this  being  a  civil  rights  issue.  I  would  commend 
General  Powell  for  his  statement  that  it  is  not  a  civil  rights  issue. 
As  I  understand  it,  all  the  way  from  the  master  chief  to  the  black 
churches,  this  is  an  issue  of  compatibility  within  the  service  and 
the  operational  effectiveness  of  that  unit. 

I  would  also  think  that  if  President  Bush,  as  the  Secretary  men- 
tioned, were  looking  at  this,  I  guarantee  you  things  would  be  a  lot 
different.  First,  the  President  would  never  issue  an  executive  order. 
This  President  has  issued  this  order  with  full  intent  of  expressing 
the  full  agenda  of  the  homosexual  agenda.  If  we  give  in  to  this 
agenda,  I  think  it  is  a  foot  in  the  door. 

I  fought  with  each  of  the  individuals  here,  I  have  cried  with  you; 
I  laughed  with  you.  I  was  down  at  the  Marine  Corps  drill  team  and 
it  made  my  heart  soar  like  an  eagle.  As  deep  as  I  reach,  I  cannot 
believe  that  you  support  this.  Please  convince  me,  because  I  don't 
believe  it. 

This  is  something  that  is  very  personal  because  I  have,  first 
hand,  witnessed  evidence  that  the  agenda  is  to  get  into  our  schools 
and  into  our  military  and  into  churches  and  I  don't  support  that. 

Thank  you,  Mr.  Chairman. 

General  Powell.  We  do  support  it,  Mr.  Cimningham.  We  have 
so  testified  here  and  before  the  Senate  yesterday.  We  have  told  the 
Secretary  of  Defense  and  we  have  told  our  Commander-in-Chief 
that  we  support  it. 

We  are  all  military  advisors  to  the  Secretary  and  to  the  Presi- 
dent. Four  of  us  here,  we  are  Service  Chiefs  as  well.  We  have  the 
best  interests  of  our  Service  at  heart,  but  we  have  to  remind  our- 
selves that  nobody  made  us  Commander-in-Chdef.  Nobody  elected 
us  to  be  Commander-in-Chief.  Our  responsibility  is  to  give  the 
Commander-in-Chief  our  best  advice  and  to  carry  out  Ms  instruc- 
tions. He  gave  us  guidance  to  work  this  problem.  We  worked  it 
very,  very  hard  with  the  Secretary. 

I  believe  that  the  solution  we  have  come  to,  which  as  the  Com- 
mander-in-Chief said,  did  not  go  as  far  as  he  had  originally  in- 
tended, is  a  workable  compromise  and  it  is  one  that  we  can  sup- 
port. We  can  support  it,  frankly,  for  the  reason  that  it  did  not  go 
as  far  as  had  originally  been  proposed. 

I  am  very  pleased  that  we  have  a  solution  that  enjoys  the  sup- 
port  of  the   Commander-in-Chief,   the   President   of  the   United 
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States,  the  Secretary  of  Defense  and  the  other  civihan  officials 
within  the  Department  of  Defense,  the  Attorney  General  of  the 
United  States  and  the  senior  leadership  of  the  armed  forces. 

I  think  I  can  speak  for  all  the  commanders,  the  Unified  and 
Specified  Commanders  who  actually  command  our  troops,  and  I 
hope  it  will  enjoy  the  support  of  both  houses  of  Congress  in  any 
way  you  wish  to  provide  that  support.  If  we  all  have  that,  I  think 
we  have  quite  a  good  solution  and  I  think  it  is  one  that  will  be  sup- 
ported by  the  American  people. 

With  respect  to  the  full  agenda,  I  touched  on  that  briefly  in  my 
opening  statement.  That  is  a  matter  that  the  American  people  and 
the  Congress  will  have  to  make  a  judgment  on. 

Mr.  Cunningham.  My  mind  believes  you  but  my  heart  does  not. 

General  Powell.  Your  heart  should,  sir,  because  I  am  speaking 
with  my  heart  and  my  mind.  This  is  not  a  position  we  arrived  at 
hghtly  or  without  a  great  deal  of  thought  and  a  great  deal  of  argu- 
ment, without  a  great  deal  of  study  of  the  fact  that  we  were  moving 
off  a  position  that  had  existed  last  year.  I  think  it  is  something 
that  we  can  work. 

My  heart  is  always  speaking  for  the  best  interests  of  the  armed 
forces  of  the  United  States. 

Secretary  ASPIN.  Let  me  just  say  a  word  to  Duke,  your  comments 
about  where  Bill  Clinton  is  going  in  terms  of  the  gay  rights  agenda. 
It  was  never  Bill  Clinton's  intention  to  impose  the  gay  rights  agen- 
da on  the  armed  forces  of  the  United  States. 

I  have  become  sort  of  expert  on  what  he  said  on  this  issue  during 
the  campaign  and  since  the  campaign.  His  agenda  was  a  fairly  nar- 
row agenda  in  this  respect,  in  terms  of  the  miUtary.  And  as  BUI 
Clinton  himself  has  said,  he  didn't  get  all  that  he  wanted  in  this 
policy.  The  policy  that  Bill  Clinton  wanted  was  that  a  person  could 
be  of  homosexual  status  and  abide  by  the  rules  and  not  be  forced 
out  of  the  armed  forces. 

You  could  serve  with  a  homosexual  status  provided  that  you 
abided  by  the  rules.  That  is  far  from  the  whole  agenda  about  bene- 
ficiaries and  spousal  benefits  and  all  that  kind  of  stuff.  That  was 
never  ever  part  of  the  equation  here.  But  clearly  I  think  the  Presi- 
dent would  have  liked  a  policy  that  had  been  a  httle  bit  more  for- 
ward leaning  in  terms  of  what  the  person  who  is  gay  could  say. 

But  as  you  heard  the  testimony  here,  the  policy  is  "don't  tell." 
Don't  tell  is  the  poUcy. 

Mr.  Skelton.  Mr.  Secretary,  I  know  you  have  stayed  past  your 
allotted  time  and  everybody  still  has  not  had  the  opportunity  to  ask 
questions.  But  I  wanted  to  thank  you  and  thank  your  colleagues. 
This  has  been  a  very  difficult  subject  and  it  has  been  a  difficult  day 
for  you,  but  I  want  you  to  know  we  appreciate  your  being  with  us 
and  your  straightforward  answers. 

We  will  call  our  second  panel  to  order.  This  panel  consists  of 
General  Jack  Merritt,  United  States  Army,  Retired,  President,  As- 
sociation of  the  United  States  Army;  Sergeant  Major  Michael  F. 
Ouellette.  Did  I  pronounce  that  right? 

Sergeant  Major  OUELLETTE.  That  is  correct,  Mr.  Chairman. 

Mr.  Skelton.  United  States  Army,  Retired;  Charles  Johnson, 
former  Marine  Corps  Major. 
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This  afternoon  the  subcommittee  continues  its  examination  of 
President  Clinton's  policy  to  lift  the  ban  on  homosexuals  in  the 
military.  This  morning  and  this  afternoon  the  subcommittee  heard 
from  Secretary  Aspin  and  all  the  the  Joint  Chiefs.  We  will  now 
shift  our  focus  from  the  broad  policy  questions  to  specific  practical 
ones  about  how  the  people  in  the  field  will  implement  this  policy. 
Is  it  feasible,  is  it  understandable?  Mr.  Kyi. 

Mr.  Kyl.  Thank  you  very  much,  Mr.  Chairman.  Gentlemen,  wel- 
come, and  I  hope  that  you  had  an  opportunity  to  at  least  view  some 
of  the  testimony  that  has  been  given  by  the  Chairman,  the  Sec- 
retary and  the  Joint  Chiefs  today,  or  perhaps  some  of  the  testi- 
mony in  the  Senate. 

In  my  opening  statement,  I  noted  the  fact  that  after  reviewing 
some  of  yesterdays  activity  in  the  Senate,  I  was  more  confused 
than  I  was  after  first  reading  the  policy.  And  that  in  effect  the 
more  I  read,  the  more  confused  I  became  about  how  this  is  going 
to  be  implemented  and  whether  it  can  sustain  legal  challenge. 

I  tried  to  raise  some  questions,  to  have  a  dialogue  with  the  Joint 
Chiefs  and  the  Secretary  this  morning.  I  would  summarize  it  by 
saying  that,  to  the  issues  that  were  raised,  the  general  answer  was 
that  they  believed  there  would  be  discretion  by  the  commanding  of- 
ficers to  begin  investigations  and  to  implement  the  policy,  including 
to  discharge  offending  members  of  the  armed  services. 

I  suggest  that  a  careftd  reading  of  this  and  the  questioning  of 
lawyers  tomorrow  will  reveal  that  much  of  that  discretion  has  been 
given  away  in  the  development  of  the  policy  which  has  some  rather 
specific  constraints  embodied  within  it.  It  is  my  intention,  with  you 
gentlemen  here  today,  to  ask  some  questions  regarding  the  imple- 
mentation of  the  poUcy,  given  the  specific  constraints  in  the  written 
document  itself. 

And  when  it  is  my  turn,  I  will  ask  you  some  very  specific  ques- 
tions. But  I  very  much  appreciate  your  willingness  to  be  here  and 
in  particular  to  let  the  schedule  slide  because  we  took  more  time 
with  the  other  panel  than  we  had  originally  anticipated. 

So  thank  you  very  much  for  being  here. 

Mr,  Skelton.  Let  the  record  also  show  that  we  have  invited  the 
senior  noncommissioned  officers  to  appear  before  our  subcommit- 
tee, the  exact  time  of  which  we  have  not  determined,  but  I  will 
work  with  Mr.  Kyl  and  the  NCO's  to  have  them  over  as  expedi- 
tiously as  we  possibly  can.  I  want  him  and  the  other  members  of 
our  subcommittee  to  know  that. 

General  Merritt,  we  will  ask  you.  Major  Johnson  and  Sergeant 
Major  Ouellette  to  proceed  with  your  testimony.  If  you  have  writ- 
ten testimony,  it  will  be,  without  objection,  entered  into  the  record. 
We  will  ask  that  you  summarize  it  as  best  you  can  so  we  can  pro- 
ceed to  questions.  General  Merritt. 

STATEMENT  OF  GEN.  JACK  MERRITT,  U.S.  ARMY,  RETIRED, 
PRESIDENT,  ASSOCIATION  OF  THE  U.S.  ARMY 

General  Merritt.  Thank  you,  Mr.  Chairman.  I  have  a  written 
statement  which  will  be  furnished  later.  We  didn't  have  time  to  to- 
tally complete  it. 

Let  me  begin  by  commending  the  committee  for  holding  this 
hearing  on  the  issue  of  implementation  of  the  policy  directive  con- 


90 

ceming  homosexuals  in  military  service.  I  think  it  is  absolutely  es- 
sential that  your  review  of  this  policy  culminate  in  legislation. 

It  has  been  the  position  of  the  Association  of  the  United  States 
Army  since  the  beginning  of  this  issue  late  last  year  that  an  ad- 
ministrative directive  alone  should  not  be  accepted  as  the  basis  for 
a  significant  policy  change.  The  issue  of  homosexuals  in  relation  to 
society  at  large  is  one  that  extends  throughout  the  history  of  civili- 
zation and  transcends  all  political  and  geographical  boundaries.  To 
make  a  significant  change  in  the  relationship  by  imposing  it  on  the 
American  servicemen  and  women  by  administrative  directive  alone 
is  in  my  mind  inappropriate.  I  think  that  any  such  change  should 
reflect  the  informed  judgment  of  the  majority  of  the  American  peo- 
ple as  expressed  through  the  Congress  of  the  United  States. 

I  understand  the  President's  desire  to  ensure  that  equity  prevail 
in  the  American  society.  However,  the  issue  of  homosexuals  serving 
in  the  military  is  not  just  an  equity  issue.  It  may  not  even  be  pre- 
dominantly an  equity  issue,  since  the  military  has  always  been  se- 
lective in  who  it  allows  to  serve. 

It  is  an  issue  which  is  vastly  compounded  by  the  rights  of  the 
military  community  members  themselves,  and  by  the  primary  re- 
sponsibility of  the  armed  forces  of  the  United  States  to  defend  the 
nation. 

There  is  much  good  to  be  said  about  this  defense  directive,  which 
has  been  approved  by  the  President.  Not  the  least  being  that  it 
brings  the  administration  back  together  on  the  issue  and  allows  the 
Defense  Department  and  the  services  to  focus  on  more  significant 
issues  raised  by  the  dramatic  changes  in  the  world.  And  I  would 
also  say  that  the  tone  and  tenor  of  the  directive  are  positive  in  that 
it  places  responsibility  upon  commanders  to  interpret  and  enforce 
the  directive  rather  than  new  bureaucracies  or  old  bureaucracies  in 
a  new  role. 

There  are,  however,  ambiguities  which  I  would  hope  can  be  re- 
solved by  legislation,  and  by  so  doing  would  help  commanders  do 
the  job,  avoid  unproductive  confi-ontation,  and  assist  the  adminis- 
tration in  its  implementation  of  a  revised  policy. 

These  ambiguities  pose  problems  in  my  mind.  As  presently  writ- 
ten, there  are  ambiguities  which  make  local  interpretation  difficult 
and  could  lead  to  uneven  or  inconsistent  enforcement. 

Many  of  those  have  been  touched  upon  in  prior  discussions  with 
this  committee,  but  the  basis  of  initiating  investigation  is  clearly 
subject  to  interpretation.  What  really  constitutes  credible  informa- 
tion that  a  basis  exists?  Perhaps  a  single  unsubstantiated  report  of 
conduct  would  be  perceived  as  inadequate,  but  several  such  inde- 
pendent reports  could  constitute  a  valid  basis  for  investigation. 

If  investigation  were  initiated  on  what  was  later  to  be  deter- 
mined an  insufficient  basis,  but  the  investigation  unearthed  infor- 
mation which  could  be  the  basis  for  discharge,  would  that  dis- 
charge be  legally  valid? 

Will  commanders  be  subject  to  civil  suits  on  the  basis  that  they 
exceeded  their  authority  under  this  directive?  And  if  so,  how  will 
the  government  act  with  respect  to  counsel  and  cost? 

A  further — and  I  think  the  most  important  ambiguity  that  has 
been  touched  on  within  the  last  30  minutes  in  this  hearing  room — 
hes  in  the  position  concerning  self-declared  homosexuals  which 
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reads:  "a  statement  by  a  service  member  that  he  or  she  is  a  homo- 
sexual or  bisexual  creates  a  rebuttable  presiunption  that  the  serv- 
ice member  is  engaging  in  homosexual  acts  or  has  propensity  or  in- 
tent to  do  so.  The  service  member  has  the  opportunity  to  present 
evidence  that  he  does  not  engage  in  homosexual  acts  and  does  not 
have  a  propensity  or  intent  to  do  so."  How  is  a  commander  to  deal 
with  this  issue  when  the  service  member  declares  that  they  are  not 
engaging  or  do  not  intend  to  engage  in  homosexual  acts? 

As  noted  earlier  by  one  of  the  members  of  the  committee,  in  one 
sense  the  service  member  is  obliged  to  prove  a  negative,  and  that 
is  difficult  in  all  cases. 

In  another  sense,  the  burden  of  proof  would  be  upon  the  com- 
mander to  disprove  the  assertion  that  the  service  member  was  not 
committing  homosexual  acts  and  had  no  intent  to  do  so,  I  think 
this  could  presage  extensive  investigations  and  eventually  exten- 
sive litigation.  And  I  need  not  point  out  that  this  potentially  results 
in  avowed  homosexuals  serving  on  active  duty  with  all  the  prob- 
lems that  raises,  as  well  as  again  calling  into  question  whether  one 
can  really  separate  homosexuality  from  the  defining  actions.  It  also 
calls  into  question  the  stated  policy  that  homosexuality  is  incom- 
patible with  military  service. 

This  to  my  mind  is  the  key  issue.  The  current  policy,  as  stated, 
admits  to  rebuttal,  to  actions  in  rebuttal,  but  by  including  the  term 
"rebuttal"  specifically  in  the  directive,  it  changes  the  whole  cast  of 
the  directive  in  my  mind. 

Now,  one  has  to  take  into  consideration  that  the  Joint  Chiefs  of 
Staff,  or  more  importantly  the  chiefs  of  the  various  services,  with 
their  unique  cultures  and  modes  of  operation,  have  pondered  this 
matter  for  months  and  have  accepted  this  compromise.  I  think  this 
has  to  be  given  substantial  weight.  Although,  I  would  remind  you 
that  the  preferred  policy  of  the  military  leadership  as  expressed 
early  on  was  the  "status  quo  ante",  that  is,  the  policy  before  Janu- 
ary of  1993.  This  new  policy  represents  a  compromise,  a  loyal  effort 
by  the  military  to  support  the  President  by  developing  a  generally 
acceptable  policy. 

I  do  believe  the  President,  Secretary  of  Defense,  military  leaders, 
are  acting  responsibly  within  the  boundaries  of  what  they  are  able 
to  do  under  the  circumstances.  And,  I  am  satisfied  that  the  policy 
can  be  made  to  work  in  some  fashion,  but  I  fear  that  the  attendant 
price  that  is  likely  to  be  paid  in  the  form  of  increased  contention, 
increased  litigation  and  diversion  of  energy  and  attention  of  com- 
manders at  all  levels  will  be  unacceptable. 

The  Association  of  the  United  States  Army  and  its  members 
firmly  believe  that  the  policy  concerning  homosexuals  in  the  armed 
forces  as  it  existed  prior  to  January,  1993,  is  the  most  appropriate 
policy.  It  is  imambiguous  and  effective.  Having  said  that,  we  also 
agree  that  the  policy  as  announced  in  the  interim,  that  is  not  re- 
quiring recruits  to  make  a  statement  concerning  sexual  preference, 
is  a  reasonable  and  acceptable  compromise. 

Beyond  that,  we  view  the  guidelines  announced  on  Monday  to 
contain  substantial  ambiguities  and  fear  this  policy  will  create  a 
number  of  problems.  But  congressional  action,  perhaps  using  the 
new  directive  as  a  basis,  can  create  a  clear  policy  and  thereby  as- 
sist the  administration  in  implementation. 
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Let  me  close  by  stating  once  again  how  important  we  believe  it 
is  for  the  Congress  to  act  on  any  new  poUcy  regarding  such  a  dif- 
ficult issue.  Legislation  is  vital  in  order  to  better  withstand  court 
challenge  and  expensive  and  extensive  litigation,  and  to  remove  un- 
necessary burdens  on  military  commanders  at  all  levels. 

Finally,  in  my  view,  an  issue  of  such  fundamental  importance  to 
society  requires  the  action  of  the  Congress  expressing  the  will  of 
the  people. 

Thank  you,  Mr.  Chairman. 

[The  statement  of  General  Merritt  follows:] 
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Mr.  Chairman  and  members  of  the  Committee,  I  am  retired  General  Jack 
Merritt,  President  of  the  Association  of  the  United  States  Army  (AUSA) .   Our 
association  membership  is  approximately  120.000  members,  representing  the 
active  duty  Army,  the  National  Guard  and  Army  Reserve  and  Department  of  the 
Army  civilians.   I  am  pleased  to  represent  them  here  today. 

Let  me  begin  by  commending  the  Committee  for  holding  this  hearing  on  the 
issue  of  implementation  of  the  policy  directive  concerning  homosexuals  in  the 
military  service.   I  believe  it  to  be  absolutely  essential  that  your  review 
of  the  policy  culminate  in  legislation. 

It  has  been  the  position  of  AUSA  since  the  beginning  that  an  adminis- 
trative directive  alone  should  not  be  accepted  as  the  basis  for  such  a  signi- 
ficant policy  change.   The  issue  of  homosexuals  in  relation  to  society  at 
large  is  one  that  extends  throughout  the  history  of  civilization  and  trans- 
cends all  the  political  and  geographical  boundaries.   To  make  a  significant 
change  in  the  relationship  by  iii^>osing  it  on  American  servicemen  and  women  by 
administrative  directive  alone  is,  in  my  mind,  inappropriate.   Any  such 
change  should  reflect  the  informed  judgment  of  the  majority  of  Americans  as 
expressed  through  the  Congress. 

I  understand  the  President's  desire  to  ensure  that  equity  prevails 
within  American  society;  however,  the  issue  of  homosexuals  serving  in  the 
military  is  not  just  an  equity  issue.   It  is  not  even  predominantly  an  equity 
issue  since  the  military  has  always  been  selective  in  who  it  allows  to  serve. 
It  is  an  issue  which  is  vastly  compounded  by  rights  of  the  members  of  our 
military  society  and  the  primary  responsibility  of  the  armed  forces  which  is 
to  defend  the  nation.   And  I  should  make  clear  now  that  the  Association  of 
the  United  States  Army  believes  that  we  should  retain  the  policy  which  existed 
prior  to  January  1993,  but  I  am  being  asked  to  address  the  implementation  of 
the  recently  announced  policy. 
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There  is  much  good  to  be  said  for  the  Defense  directive  which  has  been 
approved  by  the  President  -  not  the  least  being  that  It  brings  the  Adminis- 
tration back  together  on  the  Issue  and  allows  the  Defense  Department  and  the 
services  to  focus  on  the  more  significant  issues  raised  by  the  dramatic 
changes  in  the  world.   And  I  would  also  say  that  the  tone  and  tenor  of  the 
directive  are  positive  in  that  it  places  responsibility  upon  commanders  to 
interpret  and  enforce  the  directive  rather  than  new  bureaucracies  or  old 
bureaucracies  in  a  new  role.   There  are,  however,  ambiguities  which  I  would 
hope  can  be  resolved  by  legislation  and  by  so  doing  would  help  commanders  do 
their  job,  avoid  unproductive  confrontation  and  assist  the  Administration  in 
its  implementation  of  a  revised  policy. 

These  ambiguities  pose  problems  in  the  implementation  of  the  Adminis- 
tration's policy.    As  presently  written  there  are  ambiguities  which  make 
local  interpretations  difficult  and  could  lead  to  uneven  or  inconsistent 
enforcement.   For  example: 

The  basis  of  initiating  an  investigation  is  clearly 
subject  to  interpretation.   What  really  constitutes 
credible  Information  that  a  basis  exists?  Maybe  a  single 
unsubstantiated  report  of  conduct  would  be  perceived  as 
inadequate,  but  several  such  reports  could  constitute  a 
valid  basis  for  investigation. 

If  an  investigation  were  Initiated  on  what  later  was 
determined  to  be  an  insufficient  basis,  but  the  investi- 
gation unearthed  Information  which  could  be  the  basis  for 
discharge,  would  discharge  be  legally  valid? 

Will  commanders  be  subject  to  civil  suits  on  the  basis 
that  they  exceeded  their  authority  under  this  directive? 
If  so,  will  the  government  provide  legal  counsel  and  pay 
all  legal  costs. 

A  further  ambiguity  lies  in  the  position  concerning  self  declared  homosexuals 

which  reads:   "a  statement  by  a  servicemember  that  he  or  she  is  homosexual  or 

bisexual  creates  a  rebuttable  presumption  that  the  servicemember  is  engaging 

in  homosexual  acts  or  has  a  propensity  or  intent  to  do  so.   The  servicemember 
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has  the  opportunity  to  present  evidence  that  he  does  not  engage  in  homosexual 
acts  and  does  not  have  a  propensity  or  intent  to  do  so.   The  evidence  will  be 
assessed  by  the  relevant  separation  authority."  When  a  declared  homosexual 
states  that  he  or  she  does  not  engage  or  does  not  intend  to  engage  in  homo- 
sexual acts,  how  is  the  commander  to  deal  with  the  issue?   In  one  sense  the 
servicemember  must  prove  a  negative  -  difficult  to  do.   In  another  sense,  the 
burden  of  proof  would  be  on  the  commander  to  disprove  the  assertion  and  I 
think  this  could  presage  extensive  investigations  and  eventually  extensive 
litigation.   And  I  need  not  point  out  that  this  will  result  in  avowed  homo- 
sexuals serving  on  active  duty  with  all  the  problems  that  raises,  as  well  as 
again  calling  into  question  \rfiether  one  can  really  separate  homosexuality 
from  the  defining  actions.   This  also  calls  into  question  the  stated  policy 
that  homosexuality  is  incompatible  with  military  service. 

Now,  one  has  to  take  into  consideration  that  the  Joint  Chiefs  of  Staff, 
or  more  importantly  the  Chiefs  of  the  various  services,  with  their  unique 
cultures  and  modes  of  operation,  have  pondered  this  matter  for  months  and 
have  accepted  this  compromise.   I  think  this  has  to  be  given  substantial 
weight.   Although,  I  would  remind  you  that  the  preferred  policy  of  the 
military  leadership  as  expressed  early  on  was  the  status  quo  ante  -   that 
is,  the  policy  before  January  of  1993.   This  new  policy  represents  a  compro- 
mise -  a  loyal  effort  by  the  military  to  support  the  President  by  developing 
a  generally  acceptable  policy. 

And,  I  am  satisfied  that  the  policy  can  be  made  to  work  in  some  fashion, 
but  I  fear  that  there  will  be  an  attendant  price  in  the  form  of  increased 
contention,  increased  litigation  and  diversion  of  energy  and  attention  of 
commanders  at  all  levels. 

The  Association  of  the  United  States  Army  and  its  members  firmly  believe 
the  policy  concerning  homosexuals  in  the  armed  forces,  as  it  existed  prior  to 
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January  1993,  is  the  most  appropriate  policy.   Having  said  that,  we  also 
agree  that  the  policy  as  announced  in  the  interim  (not  requiring  recruits 
to  state  their  sexual  preference),  is  a  reasonable  and  acceptable  compromise. 
Beyond  that  we  view  the  guidelines  announced  on  Monday  to  contain  substantial 
ambiguities  and  fear  that  this  policy  will  create  a  number  of  problems.   But 
congressional  action,  perhaps  using  the  new  directive  as  a  basis,  can  create 
a  clear  policy  and  thereby  assist  the  Administration  in  implementation. 

Let  me  close  by  stating  once  again  how  important  we  believe  it  is  for 
the  Congress  to  act  on  any  new  policy  regarding  such  a  difficult  issue.   Leg- 
islation is  vital  in  order  to  withstand  better  the  potential  court  challenge 
and  the  likely  extensive  and  expensive  litigation  and  to  remove  unnecessary 
burdens  on  military  commanders  at  all  levels.   Finally,  in  my  view,  an  issue 
of  such  fundamental  importance  to  society  requires  action  of  the  Congress 
expressing  the  will  of  the  people. 

Thank  you. 
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Mr.  Skelton.  Thank  you.  Mr.  Johnson. 

STATEMENT  OF  CHARLES  JOHNSON,  FORMER  MARINE  CORPS 

MAJOR 

Mr.  Johnson.  Thank  you,  sir. 

Sir,  I  have  prepared  an  explanation  of  bonding  degradation  and 
I  will  submit  that  for  the  record. 

But  for  these  opening  statements,  I  will  just  summarize  why  I 
might  be  able  to  answer  some  of  your  questions. 

I  have  had  five  companies  in  the  Marine  Corps,  so  I  have  experi- 
ence at  the  small  unit  level;  and  have  done,  on  the  academic  side, 
research  in  cohesion,  two  independent  studies  in  the  Marine  Corps, 
that  looked  at  small  imit  leaders  and  how  they  perceive  their  insti- 
tution and  the  norms  that  they  identify  with. 

So  in  that  light,  I  think  I  can  answer  your  questions.  What  I 
bring  to  you  today  needs  a  little  bit  of  a  foimdation.  You  hear  over 
and  over  that  the  mihtary  does  what  the  Commander-in-Chief 
says,  and  that  is  entirely  accurate  and  has  been  and  should  be  the 
case.  There  is  only  a  very  rare  exception  and  I  don't  think  this 
country  has  ever  experienced  it  before,  and  that  is  where  the  order 
is  outside,  not  only  outside  of  his  authority,  but  outside  of  anyone's 
authority. 

And  I  think  that  is  what  I  bring  to  this  discussion,  to  this  body, 
and  that  is  the  compromise  of  29  January,  and  certainly  the  com- 
promise of  two  days  ago,  are  completely  unlawful  in  my  profes- 
sional view,  my  personal  view,  and  my  moral  view;  and,  therefore, 
are  not  acceptable  for  an  officer  to  take  in  and  pass  down  as  legiti- 
mate order  to  subordinates. 

Basically  the  'Svhy"  to  that  rather  dramatic  statement,  is  to  say 
the  degradation  that  will  happen  within  the  small  imit,  the  combat 
squad,  is  a  certainty.  It  is  a  reasonable  certainty.  A  reasonable  per- 
son can  predict  this.  You  don't  need  proof  in  a  statistical  sense.  You 
do  need  reasonable  indicators  and  I  think  those  exist. 

When  you  say  the  primary  group,  that  is  what  this  three-page 
paper  is  about,  is  degraded,  the  effect  of  that  degradation  in  com- 
bat is  greater  casualties;  greater  casualties  means  greater  death. 
The  only  question  that  is  relevant  is  whether  or  not  there  is  a 
need?  I  mean  war  is  about  dying,  so  that  is  not  a  problem. 

The  question  is  whether  you  sacrifice  and  whether  you  are  will- 
ing to  put  your  men  at  a  greater  risk  of  sacrifice  without  need.  And 
I  believe  this  policy  is  exactly  that.  It  is  unlawful,  as  opposed  to 
perhaps  illegal.  It  is  xmlawful  in  a  military  sense.  You  can  dance 
around  this  issue  I  think  about  as  much  as  you  want  to,  in  terms 
of  explaining  cohesion  and  how  it — bonding  multiplicity — adversely 
affect  that.  That  is  what  happens. 

The  small  unit,  that  group  that  is  mutually  dependent  and  has 
a  mission  to  impose  its  will  on  an  enemy,  that  is  what  it  is  about. 
But  what  causes  them  to  spUt — ^that  piercing  of  their  faith,  is  when 
you  hit  an  issue — one  this  country  spent  six  months  talking 
about — ^that  absolutely  cannot  be  compromised.  Why? 

Because  it  hits  at  your  heart,  your  very  spirit.  This  is  not  in  my 
opinion  about  a  particular  group  of  people,  as  much  as  it  is  about 
choosing,  choosing  the  correct  way.  So  I  would  say  the  perspective 
I  bring  is  an  overarching  moral  imperative  to  avoid  the  adverse  ef- 
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feet  of  bonding  degradation  and  the  killing  of  unneeded  soldiers  on 
future  battlefields,  you  could  not  get  away  from  that. 

And  I  started  out  by  saying,  you  hear  a  lot  that  we  just  follow 
orders  and  we  say  aye,  aye.  Well,  we  certainly  do  and  we  are  proud 
to  do  that.  The  only  time  you  cannot  aye,  aye  is  when  it  is  an  un- 
lawful order.  And  it  is  extremely  rare  to  have  an  unlawful  order. 

We  are  in  an  unprecedented  situation.  If  you  are  looking  for  a 
file,  you  are  going  to  look  forever.  You  had  on  one  of  the  hearings 
a  number  of  cohesion  experts,  one  I  studied  under.  Dr.  Moskos,  and 
also  Dr.  Henderson,  who  is  one  of  the  greatest  of  all  times.  They 
all  are.  You  ^so  had  Dr,  Marlowe,  and  he  made  a  statement  that 
I  thought  was  a  real  cop  out. 

He  didn't  mean  it  that  way,  but  it  struck  me  that  way  for  a 
scholar.  He  said  basically  that  the  American  people  are  not  ready 
for  this.  Well,  a  scholar  needs  to  ask  the  question,  if  that  is,  then 
why.  If  that  is  his  astute  observation  of  his  study  of  cohesion  and 
what  is  going  to  happen  on  this  issue  both  the  armed  forces  and 
society,  someone  needs  to  ask  the  question  why. 

And  I  believe  that  then  goes  back  to  this  moral  point.  The  point 
is  not  that  middle  America  will  not  accept  this,  but  that  resQly  a 
superior  power,  God,  will  not  accept  this.  That  is  all  I  have  to  say. 

Mr.  Skelton.  Thank  you  very  much.  There  is  a  vote,  and  if  Mr. 
Stupak  would  take  the  Chair,  I  will  vote  as  quickly  as  possible  and 
return  so  you  can  go  vote.  Please  come  take  the  gavel. 

Mr.  Stupak  [presiding].  Sergeant  Major  Ouellette. 

STATEMENT  OF  SGT.  MAJ.  MICHAEL  F.  OUELLETTE,  U.S.  ARMY, 

RETIRED 

Sergeant  Major  Ouellette,  Thank  you,  Mr,  Chairman,  Big  pro- 
motion. Took  me  20  years  to  get  to  the  top. 

Mr.  Chairman,  on  behalf  of  the  Noncommissioned  Officers  Asso- 
ciation of  the  United  States  of  America,  I  appreciate  the  oppor- 
tunity to  appear  before  your  subcommittee  to  discuss  the  imple- 
mentation problems  associated  with  the  recently  announced  DOD 
policy  on  homosexual  conduct  in  the  armed  forces.  NCOA  has  pro- 
vided a  statement  outlining  the  Association's  implementation  prob- 
lems and  concerns  and  I  ask  that  that  statement  be  made  a  part 
of  today's  record,  sir. 

Mr.  Stupak.  It  will  be. 

Sergeant  Major  Ouellette.  Thank  you.  Mr.  Chairman,  as  you 
know,  the  NCOA  has  vigorously  opposed  the  lifting  of  the  ban  that 
existed  prior  to  January  29th,  1993.  That  ban  prohibited  the  re- 
cruitment and  retention  of  homosexuals  in  the  armed  forces. 

The  association  has  gone  on  record  many  times  to  oppose  any 
change  or  compromise  to  that — ^to  the  previous  policy.  Although  the 
testimony  offered  today  is  directed  at  the  implementation  problems 
regarding  the  recent  policy,  NCOA  remains  opposed  to  any  change 
in  poHcy  and  will  continue  to  support  any  legislative  effort  to  cod^ 
the  previous  policy  in  law. 

Although  NCOA  has  offered  numerous  comments  concerning  the 
policy  and  its  affect  on  noncommissioned  officers  and  petty  officers 
who  will  be  responsible  for  implementing  and  enforcing  a  vague 
policy,  the  major  point  I  want  to  address  today  concerns  individual 
integrity.  The  policy  requires  members  of  the  armed  forces  to  com- 
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promise  their  individual  integrity  with  the  wink  and  nod  excep- 
tions to  acceptable  conduct.  Lawyers,  physicians,  and  chaplains, 
will  bear  a  disproportionate  burden  of  having  to  decide  what  a  com- 
mander must  know  and  what  secrets  to  keep. 

Doctors,  lawyers,  and  chaplains  are  not  allowed  to  suppress  in- 
formation about  drug  addicts,  alcoholics,  criminals,  wife  beaters  or 
others  who  may  have  a  problem  that  jeopardizes  unit  integrity  or 
readiness.  Noncommissioned  and  petty  officer  leaders  are  asked  to 
make  the  same  kind  of  promise.  They  are  asked  to  ignore  certain 
unacceptable  conduct  in  order  to  accommodate  only  selected  mem- 
bers of  the  command. 

As  every  leader  or  manager  knows,  once  favoritism  or  special 
treatment  is  given  to  any  individual  or  segment  of  an  organization, 
morale  will  suffer.  In  turn,  discipline  will  decline  and  ultimately 
anarchy  will  prevsiil.  Under  the  poUcy,  there  can  be  no  integrity 
among  professionals  or  supervisors  of  homosexuals.  NCOA  urges 
Congress  not  to  rob  our  military  leaders  of  their  honor  to  support 
this  cause. 

Mr.  Chairman,  that  concludes  my  remarks  and  I  will  be  pleased 
to  entertain  any  questions  you  or  the  members  of  your  subcommit- 
tee may  have. 

Thank  you. 

[The  statement  of  Sergeant  Major  Ouellette  follows:] 
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Mr.  Chakman,  I  am  Sergeant  Major  Michael  F.  Ouellette,  U.S.  Array  (Retired),  Director  of 
legislative  Affairs  for  the  Non  Commissioned  Officers  Association  of  the  United  States  of 
America  (NCOA).   NCOA  sincerely  appreciates  the  opportunity  to  appear  today  to  discuss  the 
concerns  of  the  Association  with  regard  to  the  implementation  of  the  Department  of  Defense 
(DoD)  policy  on  homosexual  conduct  in  the  armed  forces.    NCOA  is  a  federally-chartered 
organization  representing  160,000  enlisted  members  of  the  Armed  Forces  of  the  United  States, 
of  which,  80  percent  are  serving  on  active  duty.   The  views  presented  will  focus  on  the 
implementation  difficulties  that  NCOA  believes  will  be  experienced  by  noncommissioned 
officers  and  petty  officers  at  the  "boots-on-the-grotmd"  and  "deck-plate"  level  of  militaiy 
operations. 

PRELUDE 

NCOA  wants  to  make  it  clear  that  the  Association's  response  to  an  invitation  to  present 
testimony  regarding  implementation  concerns  must  not  be  construed  in  any  way  to  be 
supportive  of  the  DoD  policy  on  homosexual  conduct  in  the  armed  forces.   The  Association 
has  expressed  its  resolve  to  oppose  any  compromise  in  or  change  to  the  DoD  policy  that 
existed  prior  to  January  29,  1993,  when  homosexuals  were  denied  enlistment  or  retention  in 
the  U.S.  Armed  Forces.    NCOA  efforts  are  to  reinforce  our  stated  position  by  pointing  out 
problem  areas  that  will  face  the  enlisted  members  of  the  armed  forces  and  that  any  policy 
permitting  homosexuals  to  serve  in  the  military  will  be  met  with  significant  opposition  by 
those  having  to  deal  with  the  issue,  24  hours  a  day,  seven  days  a  week.   The  point  being. 
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what  appears  to  be  a  good  or  acceptable  idea  at  the  highest  levels  of  command,  many  times 
becomes  an  irritant  and  a  source  of  aggravation  and  discontent  at  the  everyday  working  level. 

RESISTANCE  TO  CHANGE 

Members  of  the  armed  forces  are  exceptionally  loyal  to  their  individual  branches  of  service 
and  their  leaders,  but  they  are  also  loyal  to  each  other.    Most  DoD  policy  makers  and  service 
implementers  will  tell  you  that  there  will  undoubtedly  be  resistance  within  the  ranks  to  any 
new  policy  that  is  not  viewed  as  a  significant  improvement  over  an  old  one.   For  example, 
changes  in  a  weight  control  standards  will  be  viewed  negatively  when  such  a  policy  impacts 
on  personnel  who  met  the  weight  standards  of  a  previous  program.    In  an  attempt  to  improve 
the  enlisted  performance  evaluation  system  in  1988,  the  U.S.  Army  experienced  considerable 
difficulty  for  a  number  of  years  in  gaining  the  confidence  of  the  enlisted  force  in  the  new 
evaluation  system.    Any  change  in  physical  fitness  standards  will  surely  cause  consternation 
within  the  ranks  if  the  change  will  cause  military  personnel  to  score  less  points  than  they 
were  previously  able  to  score.   Although  DoD  may  have  expected  with  opposition  there  can 
be  no  comparison  between  these  policy  changes  and  the  recent  change  in  policy  to  permit 
homosexuals  to  serve  in  the  armed  forces.   Although  continually  faced  with  a  significant 
number  of  policy  changes  during  the  course  of  any  given  year,  military  personnel  will  adapt 
over  time;  however,  the  policy  permitting  homosexual  service  is  not  one  that  will  ever  be 
accepted  as  it  is  one  that  most  enlisted  personnel  believe  should  have  never  been  levied  on 
them. 
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THE  RIGHTS  AND  NEEDS  OF  OUR  MILITARY? 

When  the  President  announced  the  "Don't  Ask,  Don't  Tell"  policy,  he  said,  "...  it  provides  a 
sensible  balance  between  the  rights  of  the  individuals  and  the  needs  of  our  military  to  remain 
the  world's  number  one  fighting  force."   NCOA  has  consistently  insisted  that  there  has  been 
no  evidence  that  the  addition  of  homosexuals  to  military  ranks  will  improve  the  quality  of  the 
forces.   The  association  is  appalled  when  led  to  believe  that  the  recruiting  and  retention  needs 
of  the  armed  forces  to  maintain  high-quality  standards  appear  to  be  totally  dependent  on  the 
existence  of  homosexuals  within  the  ranks.   The  fact  that  the  military  services  have 
experienced  recent  recruiting  difficulties  could  be  attributed  to  the  uncertainty  of  world  affairs 
or  it  could  be  that  members  of  the  target  recruiting  group  perceived  military  service  with 
homosexuals  to  be  an  infringement  on  their  individual  rights.    NCOA  believes  that  what  the 
military  services  need  to  remain  the  world's  number  one  fighting  force  is  good,  solid 
leadership  from  the  top  down  and  not  the  addition  of  homosexuals  to  the  ranks  for  social 
experimentation  purposes. 

INDIVIDUAL  INTEGRITY 

The  proposed  policy  requires  members  of  the  Armed  Forces  to  compromise  their  individual 
integrity  with  the  "wink  and  nod"  exceptions  to  acceptable  conduct.    Lawyers,  physicians  and 
chaplains  will  bear  a  burden  of  having  to  decide  what  a  commander  must  know  and  what 
secrets  to  keep.   Doctors,  lawyers  and  chaplains  are  not  allowed  to  suppress  iiiformation  about 
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drug  addicts,  alcoholics,  criminals,  wife  beaters  or  others  who  may  have  a  problem  that 
jeopardizes  unit  integrity  or  readiness. 

Noncommissioned  an  petty  officer  leaders  are  asked  to  make  the  same  kind  of  compromise. 
They  are  asked  to  ignore  certain  unacceptable  conduct  in  order  to  accommodate  only  selected 
members  of  the  command.   As  every  leader  or  manager  knows,  once  favoritism  or  special 
treatment  is  given  to  any  individual  or  segment  of  an  organization,  morale  will  suffer.   Li 
turn,  discipline  will  decline  and  ultimately,  anarchy  will  prevail. 

Under  the  proposed  regulations,  there  can  be  no  integrity  among  professional  or  supervisors 
of  homosexuals.   NCOA  urges  Congress  not  to  rob  our  military  leaders  of  their  honor  to 
support  this  cause. 

POLICY  IMPLEMENTATION  CONCERNS  OF  NCOA 

There  can  be  no  question  that  the  Association  has  many  concerns  with  the  implementation  of 
the  DoD  policy  guidelines  on  homosexual  conduct  in  the  armed  forces.    These  concerns  are 
listed  as  follows: 

o  Accession  Policy:   NCOA  is  concerned  that: 

i 

*   Recruiters  may  be  accused  of  improprieties  or  malpractice  for 
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failure  to  pursue  the  lecniitinent  of  alleged  homosexuals  or  for 
enlisting  excessive  members  of  homosexuals. 

*  Criminals  and  drug  abuseis  may  eventually  be  allowed  to 
serve  under  an  identical  policy  since  they  are  currently  asked 
and  denied  service  for  such  reasons. 

*  Applicants  with  medical  problems  may  not  be  asked  even 
though  military  regulations  identify  such  conditions  as  medically 
imfitting. 

*  The  major  problem  is  that  a  future  court  decision  could  rule 
that  because  the  miUtary  does  not  ask  a  question  concerning 
homosexual  orientation  that  could  result  in  acts  that  violate 
UCMJ,  then  no  questions  can  be  asked  of  applicants  for  military 
service. 

0   Discharge  Policy:   NCOA  is  concerned  that: 

*  Morale  and  discipline  problems  will  occur  on  the  mere 
suspicion  of  homosexuality. 
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*  The  possibility  of  violent  alternatives  would  be  ever  present. 

*  NCO/PO's  must  react  to  allegations  from  junior 
servicemembers  which  will  result  in  a  constant  shuffling  of 
living  quarters.    Failure  to  do  so  would  place  the  responsible 
NCO/PO  in  an  indefensible  position  should  violence  occur. 

o  Investigations  Policy:   NCOA  is  concerned  that: 

*  Senior  NCO/PO's  may  have  difficulty  clearly  understanding 
the  definition  of  credible  information. 

*  Enlisted  leaders  are  obligated  to  react  to  the  concerns  of  their 
people.    Such  action  is  required  to  safeguard  both  parties. 

*  In  the  absence  of  an  investigation,  the  alleged  homosexual 
military  member  is  at  risk  of  bodily  injury  or  alienation  by  his  or 
her  peers. 

*  The  policy  attempts  to  minimize  or  reduce  the  number  of 
investigations  conducted;  however,  has  placed  such  stringent 
limitations  on  commander  actions  that  there  will  undoubtedly  be 
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a  requirement  for  increased  investigations  involving  violation  of 
the  homosexual  conduct  policy. 

o  Activities:   NCOA  is  concerned  that: 

*  The  policy  that  permits  association  with  known  homosexuals, 
presence  at  gay  bars,  possessing  or  reading  homosexual 
publications,  or  marching  in  a  gay  rights  rally  in  civilian  clothes 
appears  to  be  extremely  liberal  when  compared  to  the  tolerated 
activities  of  heterosexual  servicemembers. 

*  Since  the  activities  specified  do  not  constitute  credible 
information,  what  can  commanders  and  NCO/POs  do  but  simply 
ignore  such  activity. 

0   Harassment:   NCOA  is  concerned  that: 

*  Althou^  the  policy  holds  commanders  responsible  for 
maintaining  good  order  and  discipline,  in  reality,  it  is  the 
NCO/PO  who  will  face  an  equal  responsibility  on  a  daily  basis. 
NCOA  is  appalled  that  this  policy  contains  such  vague  and 
limited  options,  yet  is  so  precise  and  emphatic  when  placing 
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responsibility. 

IMPACT  ON  GUARD  AND  RESERVE  PERSONNEL 

This  Association  wants  to  point  out  to  the  members  of  the  subcommittee  that  the  policy,  as 
written,  has  the  appearance  of  a  "one  size  fits  all"  regulation.   In  reality,  it  tends  only  to 
address  active-duty  units.   NCOA  is  concerned  that  members  of  the  Guard  and  Reserve 
perform  duty,  for  the  most  part,  one  or  two  times  monthly.   Consequently,  this  Association 
envisions  a  whole  litany  of  problems  ranging  from  the  timeliness  of  providing  credible 
information  to  commanders  to  the  increased  processing  time  needed  to  act  on  any  rebuttal 
submitted  by  a  servicemember. 

CONCLUSION 

It  is  obvious  to  this  Association  that  the  policy  on  homosexual  conduct  in  the  armed  forces  is 
an  effort  to  open  the  military  ranks  to  homosexuals  for  social  experimentation  reasons  and  at 
considerable  risk  to  the  careers  of  commanders  and  NCO/POs.  The  DoD  policy  continues  to 
specify  that  homosexuality  is  incompatible  with  military  service  because  it  interferes  with  the 
factors  critical  to  combat  effectiveness.  However,  it  provides  many  options  to  permit 
homosexuals  service,  but  limits  the  authority  of  commanders  to  take  necessary  action  to 
safeguard  all  members  of  his  or  her  command  by  maintaining  those  factors  deemed  critical  to 
combat  effectiveness.   NCOA  continues  to  maintain  that  those  seeking  enlistment  of 
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homosexuals  in  the  armed  forces  are  looking  for  a  short-cut  to  validation  of  the  homosexual 
lifestyle.   The  DoD  policy  permitting  homosexuals  to  serve  may  not  be  a  complete  victory  for 
those  seeking  validation,  but  the  there  appears  to  be  justification  the  courts  wall  see  that  it 
happens  over  time. 


Ill 

RECOMMENDATION 

NCOA  strongly  urges  the  Congress  to  continue  to  conduct  hearings  on  this  issue  and  pass 
legislation  that  codifies  the  previous  policy  that  banned  homosexual  recruiting  and  retention  in 
law. 

Thank  You 
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Mr.  Stupak.  Thank  you. 

Mr.  Johnson,  you  indicated  that  you  felt  that  it  would  be  unlaw- 
ful or  illegal.  Is  that  from  your  military  viewpoint  or  do  you  have 
a  legal  background,  sir? 

Mr.  Johnson.  I — ^how  can  you  answer  a  question  like  that?  Cer- 
tainly it  is  a  professional  and  it  is  a  personal,  but  also  academic. 
I  have  a  Ph.D.  in  policy  analysis  from  Northwestern  and,  the  stud- 
ies I  have  been  able  to  do  for  the  Marine  Corps  looked  at  policy 
analysis.  So  when  this  policy  came,  as  it  developed,  I  don't  know 
which  one  of  those,  you  know,  drove  it,  but  I  certainly  have  a  legal 
background  in  the  sense  of  how  it  applies  in  the  pohcy  analysis, 
but  that  is  all  I  can  say. 

Mr.  Stupak.  Do  any  of  you  gentlemen  get  the  sense  that  if  this 
policy  were  adopted,  there  would  be  resignations  from  the  armed 
services  of  its  members  because  they  would  feel  personally  offended 
by  this  policy? 

General  Merritt.  I  think  there  will  be,  Mr.  Chairman.  In  fact, 
I  know  of  certain  military  members  now  who  view  this  pohcy,  the 
one  that  just  promulgated,  as  being,  in  fact,  admitting  homosexuals 
in  the  military  service  through  the  provision  of  the  rebuttable  pre- 
sumption, if  you  will,  that  ambiguous  term,  and  they  feel  that  is 
inconsistent  with  their  idea  of  whether  or  not  you  can  operate  a 
military  effectively. 

Mr„  StupaKo  I  asked  this  question  earlier  and  I  really  didn't  get 
a  response.  The  investigations  that  currently  go  on  in  the  military, 
which  took  place  before  January  29th,  1993,  do  you  know  how 
much  money  the  military  spent  on  investigations  of  alleged  homo- 
sexual behavior? 

Sergeant  Major  Ouellette.  Sir,  I  couldn't  tell  you  exactly  how 
much  that  they  spent  on  it,  but  I  can  tell  you  that  the  military 
services  are  basically  constantly  involved  in  investigations  of  some 
type.  It  just  isn't  for  investigating  homosexuals.  I  mean  if  an  indi- 
vidual dies,  there  are  line  of  duty  investigations. 

It  goes  on  and  on  and  on,  and  I  will  tell  you  if  you  think  there 
are  investigations  now  with  homosexuals,  wait  until  they  imple- 
ment this  policy  and  they  start  having  to  investigate  all  the  indi- 
viduals that  are  interpreting  it  wrong  and  applying  it  differently. 
It  is  going  to  be  far  greater  than  the  amount  of  money  that  we 
spend  on  investigating  homosexuals. 

General  Merritt.  I  would  second  that  point  of  view.  Having 
served  35  years  on  active  duty,  whatever  the  amount  CNO  or 
someone  stated  earlier  that  maybe  one-hundredth  of  a  percent,  it 
is  an  infinitesimal  amount  that  has  been  spent  in  the  past. 

But  my  concern  is  the  same  one  expressed  by  Sergeant  Major 
Ouellette,  that  you  are  going  to  have  a  series  of  forced  investiga- 
tions in  order  to  somehow  dispel  the  ambiguities  in  each  of  the 
cases  that  will  arise.  I  think  that  the  price  of  that — ^there  will  be 
a  price  tag  to  it,  as  it  is  currently  written. 

Mr.  Johnson.  I  would  agree  as  well,  in  terms  of  looking  at  policy 
and  implementation.  What  you  are  creating  here  is  going  to  geo- 
metrically increase  what  people  have  been  calling  witch  hunts.  In 
my  17  years  in  service,  I  honestly  can  say  I  don't  ever  recall  being 
a  part  or  ever  seeing  what  people  would  call  a  witch  hunt.  There 
just  isn't  time. 
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I  mean  as  a  unit  leader,  you  have  so  many  other  things  to  do 
than  to  create  unnecessary  work.  When  you  recommend  to  your 
battalion  commander  to  initiate  investigation,  it  is  because  there  is 
an  impact.  You  just  don't  have  time  to  play  games.  And  you  cer- 
tainly don't  want  to  play  games  at  all  with  your  Marines.  They 
don't  deserve  that  and  you  just  don't  do  it. 

Sergeant  Major  OUELLETTE.  I  think  more — Mr.  Chairman,  I 
think  the  more  interesting  question  to  ask  the  senior  leadership 
would  be  to  give  a  percentage  on  any  given  day  within  all  the  serv- 
ices of  how  many  officers  and  noncommissioned  officers  or  petty  of- 
ficers are  involved  in  some  kind  of  investigation.  I  think  you  would 
be  amazed — I  mean  if  you  lose  a  camp  cot,  you  have  got  somebody 
investigating  it. 

You  have  got  IGs  investigating  constantly.  I  would  like  to  know 
exactly  how  many  people  are  involved  in  an  actual  investigation  on 
any  given  day.  I  bet  you  would  be  amazed  at  the  number. 

Mr.  Stupak.  In  response  to  some  questions  earlier,  the  witnesses 
said  there  were  about  eight  pending  cases  right  now  involving  ho- 
mosexuals in  the  military. 

When  I  listened  to  your  testimony  today,  I  got  the  impression  it 
is  a  much  greater  number  than  that. 

Care  to  comment  on  that,  any  one  of  you? 

They  said  they  have  eight  pending  cases  right  now.  Is  the  prob- 
-lem  with  homosexuality  in  the  mihtary  greater  than  eight  cases? 

General  Merritt.  I  am  confident  there  are  more  than  eight  ho- 
mosexuals serving  in  the  army  today.  But  the  issue  is  people  who 
have  demonstrated  behavior  that  raises  the  issue  of  whether  or  not 
they  are  homosexuals.  And  the  question  about  this  policy  in  my 
mind  is  whether  it  makes  the  issue  even  more  complicated  because 
of  the  inherent  ambiguities  of  the  poUcy  itself. 

The  policy  prior  to  January,  1993,  and  there  have  been  homo- 
sexuals serving  in  the  United  States  military  I  guess  forever  and 
many  have  served  honorably  and  that  is  not  the  issue.  The  issue 
is  avowed  homosexuals,  public — either  evidencing  homosexual  be- 
havior or  being  simply  avowed  homosexuals  and  what  that  does  to 
vuiit  cohesion.  That  is  where  my  concern  about  the  rebuttable  pre- 
sumption comes  into  play. 

There  is  always,  in  this  society  of  ours  and  in  this  nation  of  ours, 
the  right  to  rebutted  is  always  available.  By  eliciting  rebuttable  or 
suggesting  that  the  thing  is  debatable  and  requiring  some  higher 
level  of  proof,  then  I  think  you  are  in  fact  inviting  more  complica- 
tions in  the  issue  than  would  exist  had  we  maintained  the  policy 
prior  to  1993. 

Mr.  Skelton  [presiding].  Mr.  Kyi,  are  you  in  position  to  ask 
questions? 

Mr.  Kyl.  Yes.  I  apologize,  Mr.  Ouellette,  I  didn't  get  a  chance  to 
read  your  statement  or  hear  your  statement,  but  we  can  work  it 
through  as  we  go.  Again,  I  will  express  my  appreciation  for  all 
three  of  you  being  willing  to  come  here.  The  schedule  wasn't  ex- 
actly precise,  so  we  appreciate  your  waiting,  too. 

Mr.  Johnson,  I  am  well  aware  of  the  decision-making  process 
that  you  have  undergone  in  order  to  resolve  the  issue  in  your  mind 
as  to  whether  or  not  this  pohcy  could  be  implemented  in  a  way  con- 
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sistent  with  your  views,  and  I  respect  the  decision  that  you  have 
made,  and  your  willingness  to  be  here  today  to  talk  about  it. 

Why  don't  I  start,  ask  you  a  couple  questions,  and  then  go  on  to 
the  others. 

Mr.  Johnson,  you  indicated  that  you  had  commanded  Marine 
companies  and  you  had  also  done  cohesion  studies,  so  you  looked 
at  it  from  both  the  practical  and  the  iiitellectual  side  of  the  issue, 
if  you  will.  Would  you  give  me  a  couple  of  specific  illustrations,  if 
you  could,  of  why  in  your  mind  the  implementation  of  the  policy 
as  written  would  disrupt  good  military  order  and  cohesion,  and, 
therefore,  have  a  negative  impact  on  the  ability  of  the  military  to 
perform  its  mission? 

Mr.  Johnson.  I  believe — that  is  a  tall  order,  sir,  and  I  will  try 
to  do  it  in  quick  fashion.  If  you  could  represent  the  military  as  a 
single  unit  and  depict  it,  in  other  words,  get  the  most  crucial  ele- 
ment and  say  if  you  disrupt  this,  you  degrade  it,  and  I  think  that 
historically  and  it  is  pretty  much  acknowledged,  is  the  primary 
group  which  is  the  squad,  maybe  even  smaller. 

And  if  you  visually  depicted  that  as  a  circle,  and  within  that  cir- 
cle there  was  a  dynsimic  of  these  members.  Inside  that  circle,  which 
is  self-contained,  they  shared  a  common  purpose.  And  that  pur- 
pose— and  a  set  of  common  norms,  agreed-upon  norms,  can  change 
from  squad  to  squad.  But  that  the  ultimate  purpose  of  that  circle 
in  combat  was  the  destruction  of  the  enemy,  and  the  ultimate  risk 
was  their  own  death.  It  is  a  very  imique  function  of  a  group.  And 
the  dynamic  within  it  is  flowing. 

The  flow  doesn't  go  one  direction,  it  goes  all  dfrections.  Now  in- 
side the  circle  is  another  circle  representing  the  two  or  three  key 
leaders,  the  squad  leaders,  the  lieutenant,  and  the  platoon  ser- 
geant. There  is  another  separate  dynamic  in  there.  They  are  dif- 
ferent. 

They  are  asked  to  do  different  things,  but  they  are  a  part  of  the 
whole.  And  then  within  that,  is  really  what  I  call  "faith".  That  is 
a  core  that  describes  a  soldier.  It  is  faith — not  just  faith  in  each 
other — ^it  is  faith  in  the  leaders,  that  they  would  not  do  anything 
that  wasn't  good  for  the  mission,  or  for  them — the  mission  first 
though — but  the  third  thing  is  an  intangible  thing  that  concerns  an 
affiliation  to  the  institution  itself. 

No  one  in  uniform  is  ignorant  of  the  awesome  responsibility, 
past,  present,  future,  to  those  who  have  served  before.  It  is  a  very 
binding  affect  on  us.  If  you  can  pierce  that  faith  with  a  policy  like 
this,  then  you  will  degrade  the  small  unit  predictably. 

Now  what  kind  of  policy  will  pierce  the  faith?  The  policy  that  de- 
grades, predictably  degrades,  the  mission  that  they  have  all  agreed 
to.  And  that  is  combat  effectiveness.  They  are  going  to  die  for  each 
other,  they  are  going  to  succeed  together. 

For  example,  let's  say  let's  take  a  weird  example.  Let's  say  that 
Congress  got  really  in  their  mind  that  they  wanted  to  amend  the 
Handicapped  Act,  and  for  reason  it  became  the  consensus  of  Con- 
gress that  they  wanted  to  force  a  handicapped  person  into  every 
combat  squad.  It  is  not  a  good  idea.  But  you  would  have  again  a 
dysfunctional  policy,  just  like  you  have  here  with  this  compromise 
policy. 
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What  you  have  is  a  physical  limitation  that  will  predictably  de- 
grade them.  It  is  not  that  they  are  bad  people,  you  don't  dislike 
them,  it  is  not  about  that.  It  is  not  about  hate.  It  is  about  combat 
effectiveness,  and  trying  to  give  the  best  you  can  for  this  higher 
good  you  serve. 

A  profession  is  defined  by  serving  a  higher  good.  If  you  degrade 
the  higher  good,  then  you  are  playing  with  something  that  abso- 
lutely with  certainty  degrades  effectiveness. 

The  other  thing  I  would  say  concerns  the  permanency  of  the  ef- 
fect. And  this  to  me  is  a  permanent  affect.  It  doesn't  change.  It  is 
not  going  to  go  away. 

I  would  argue,  that  the  djoiamic  of  the  Marine  and  a  squad  lead- 
er, the  soldier  and  his  lieutenant,  is  one  of  trust.  The  first  time  the 
Ueutenant  helps  a  suspected  homosexual,  he  is  in  trouble.  The  first 
time  he  appears  to  harass  a  known  homosexual,  he  is  in  trouble. 
He  is  in  trouble  no  matter  what  he  does. 

Most  importantly,  he  is  in  trouble  by  the  perception  of  his  men. 
And  I  would  say  even  it  their  perception  is  wrong  90  percent  of  the 
time  and  it  won't  change  a  thing.  The  adverse  effect  will  be  the 
same.  Perception  becomes  reality  in  this  small  unit.  It  is  a  very 
unique  group. 

What  you  are  going  to  have  is  a  one  percent  in  reality  yet  a  90 
percent  effect.  Because  no  one  is  going  to  know  who  is  what  and 
why.  Every  time  you  shake  a  person's  hand,  you  are  going  to  have 
misperception. 

Mr.  Kyl.  Interesting  comment.  Thank  you.  I  know  we  are  now 
under  the  five-minute  rule.  I  will  just  ask  one  more  question. 

Sergeant  Major  Ouellette,  let  me  give  you  a  very  specific  example 
that  was  discussed  this  morning.  I  said  in  my  opening  statement 
I  would  do  this. 

The  Chairman  asked  a  question.  If  all  three  of  the  factors  were 
in  existence  that  are  set  forth  in  the  policy  here  as  examples  of 
things  which  do  not  constitute  credible  evidence  for  the  basis  of  ini- 
tiating an  investigation  or  an  administrative  discharge,  the  three 
items  being  marching  in  a  gay  rights  rally,  possessing  or  reading 
homosexual  pubhcations,  or  presence  at  a  gay  bar;  if  all  three  of 
those  factors  existed  in  the  case  of  an  individual,  what  would  you 
do  if  the  information  came  to  your  attention  either  directly  because 
you  observed  it  or  because  one  of  your  men  brought  it  to  your  at- 
tention? 

And  having  read  the  policy  statement,  would  you  feel  yourself 
constrained  in  any  way  with  respect  to  being  able  to  take  the  kind 
of  action  that  you  would  want  to  take  to  avoid  precisely  the  kind 
of  problems  that  Mr.  Johnson  noted  just  a  moment  ago? 

Sergeant  Major  Ouellette.  Under  the  old  policy  I  knew  exactly 
what  I  would  do.  Under  this  policy,  as  I  understand  the  policy,  and 
I  think  I  luiderstand  it  very  well,  is  that  would  be  something  you 
couldn't — ^it  wouldn't  be  a  credible  kind  of  information  that  you 
could  go  to  a  commander  with  to  initiate  an  investigation. 

On  the  other  side,  if  a  heterosexual  soldier,  sailor,  were  down- 
town at,  oh,  a  bar  known  to  deal  drugs,  if  they  were  reading  some 
material  that  was  considered  by  a  commander  to  be  pornographic 
material,  and  worse  yet,  they  were  downtown  participating  in  a 
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neo-Nazi  rally,  would  you  tell  me  there  would  be  no  investigation 
started? 

I  would  tell  you  that  there  would  be  an  investigation  started. 
What  we  have  Mr.  Kyi,  is  a  situation  that  in  order  to  allow  for  gays 
in  the  mihtary,  the  rules  are  being  relaxed  and  the  tolerance  level 
is  appearing  to  be  much  higher  in  favor  of  the  homosexual  than  the 
heterosexual. 

Mr.  Kyl.  I  appreciate  that.  I  want  to  express,  on  the  record,  the 
NCOA  has  been  very  helpful  in  assisting  us  to  understand  some  of 
the  issues.  Perhaps  you  heard  Admiral  Kelso  this  morning  talk 
about  who  the  first  people  are  who  would  get  this  information  and 
have  to  act  upon  it  in  some  way.  They  are  the  people  you  represent 
and  I  want  to  thank  you  and  ask  that  you  pass  that  on  to  every- 
body within  the  organization.  And,  General 

Sergeant  Major  Ouellette.  I  appreciate  that,  thank  you  very 
much. 

Mr.  Kyl.  You're  very  welcome.  Just  to  save  some  time  here,  I 
want  to  make  the  same  point  about  AUSA  and  also  thank  you  for 
making  the  point  that  the  pohcy  needs  to  be  codified,  if  for  nothing 
else  but  to  clear  up  the  ambiguity  so  we  don't  have  the  situation 
that  was  identified  here  and  I  think  was  perceived  in  the  testimony 
this  morning. 

If  you  would  like  to  comment,  I'd  appreciate  it. 

I  thank  you  for  making  that  key  point. 

General  Merritt.  Other  than  just  underlining  the  absolute  ne- 
cessity both  to  clariiy  the  policy  both  through  legislative  action  and 
also  to  make  sure  the  imprint  of  the  will  of  the  American  people 
is  expressed  by  the  Congress  of  the  United  States  is  there. 

Mr.  Kyl.  Thank  you  very  much.  Thank  you,  Mr.  Chairman. 

Mr.  Skelton.  Roscoe  Bartlett,  a  member  of  the  subcommittee. 

We  are  on  the  five-minute  rule. 

Mr.  Bartlett.  Okay.  I  have  here  a  copy  of  the  Constitution  and 
let  me  read  fi-om  Article  1,  Section  8,  which  says  the  "Congress 
shall  have  power  to  make  rules  for  the  government  and  regulation 
of  the  land  and  naval  forces." 

Do  you  think  that  there  is  any  reasonable  argument  that  chang- 
ing this  policy  does  not  come  under  this  prerogative  of  the  Con- 
gress, the  Congress  shall  have  power  to  m^e  rules  for  the  govern- 
ment and  regulation  of  the  land  and  naval  forces?  If  this  is  not  a 
rule  for  government  and  regulation,  then  what  would  be?  Do  you 
think  this  is  a  general  consensus  that  this  is  a  prerogative  of  the 
Congress  and  not  of  the  military  commanders? 

Sergeant  Major  OUELLETTE.  Mr.  Bartlett,  I  am  sorry,  I  am  not 
sure  I  understand  the  question. 

Mr.  Bartlett.  The  President  was  going  to  issue  an  executive 
order.  Instead  of  that,  he  had  the  Secretary  of  Defense  issue  a  di- 
rective. That  directive  is  supposed  to  require  this  change  in  the 
military. 

I  am  asking  if  you  do  not  think,  and  I  guess  General  Merritt 
made  some  comments  about  this,  that  this  clearly  falls  under  the 
prerogative  of  the  Congress  in  Section  8  which  says  that  Congress 
shall  have  the  power  to  make  rules  for  the  government  and  regula- 
tion of  the  land  and  naval  forces.  Would  this  not  make  it  absolutely 
necessary  that  it  be  codified  by  the  Congress? 
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General  Merritt,  Well,  in  my  view,  the  Congress  must  act  on 
this.  Although  I  am  not  a  constitutional  lawyer,  thank  heavens. 
But  it  seems  to  me  that  the  issue  is — ^if  the  Congress  does  not  act, 
then  the  military  departments  and  the  Defense  Department  is  free 
to  establish  policies,  it  seems,  but  this  is  a  case  where  it  seems  to 
me  that  the  Congress  should  want  to  act. 

Mr.  Bartlett.  I  do  not  think  the  Congress  wants  to  act  here. 

Mr.  Johnson,  do  you  think  that  your  convictions  about  the  legit- 
imacy of  these  orders  represent  a  majority  of  the  officers  in  the 
military? 

Mr.  Johnson.  I  couldn't  speak  for  other  officers.  I  can  only  speak 
for  myself.  If  you  understand  the  oath  that  you  are  sworn,  then 
there  is  two  sides  to  it,  and  that  is  not  only  to  obey  the  superiors 
over  you,  but  to  obey  the  Constitution. 

The  Constitution  does  not  permit,  nor  does  any  country  in  his- 
tory, permit  capricious  death,  death  without  reason.  And  simply  be- 
cause it  isn't  in  front  of  you  right  this  day,  doesn't  mean  it  isn't 
going  to  happen,  and  doesn't  mean  that  you  are  not  responsible  for 
it  right  now.  I  do  believe  that  the  Congress  has  not  only  a  constitu- 
tional imperative,  really,  it  is  very  clear,  but  a  moral  imperative  to 
make  sure  that  this  policy  is  lawful. 

Because  it  is  going  to  affect  lives.  To  me,  of  course,  there  is  no 
compromise  and  I  hope  very  much  that  you  go  back  to  consider 
H.R,  667.  But  it  would  be  far  better  for  the  military,  regardless  of 
your  decision,  that  you  make  it.  You  are  the  proper  authority. 

And  the  only  time  I  think  the  President  can  go  outside  of  that 
is  when  you  permit  him,  or  when  he  is  logically  in  sjmc  with  your 
spirit.  I  think  in  1982,  President  Reagan  was  outside  of  his  author- 
ity possibly,  but  he  was  within  the  spirit  of  Congress  through  Arti- 
cle 125. 

In  other  words,  he  instituted  a  poUcy,  actually  outside  of  his  au- 
thority, but  it  was  in  the  spirit  of  Congress.  So  it  is  perfectly  lawful 
as  long  as  you  allow  it.  Here  you  have  an  action  contrary  to  Article 
125.  And  so  you  really  have  to  act. 

Sergeant  Major  Ouellette.  Mr.  Bartlett,  the  only  thing  I  would 
just  add  to  that  is,  when  asked  about — ^when  talking  about  the 
don't  ask/don't  tell  pohcy,  the  President  said,  and  I  quote,  "it  pro- 
vides a  sensible  balance  between  the  rights  of  individuals  and  the 
needs  of  our  military  to  remain  the  world's  number  one  fighting 
force." 

Now,  there  is  nowhere  that  I  can  understand  where  it  has  been 
proven  that  the  addition  of  homosexuals  to  the  ranks  is  going  to 
improve  the  quaUty  of  the  armed  forces.  Nowhere. 

Mr.  Bartlett.  Do  you  think  their  addition  will  be  neutral? 

Sergeant  Major  Ouellette.  I  don't— no,  I  think  that  their  addi- 
tion will  be  destructive  in  and  of  itself 

Mr.  Bartlett.  Thank  you  all  very  much. 

Sergeant  Major  Ouellette.  You  are  welcome,  Mr.  Bartlett. 

Mr.  Skelton.  Mr.  Bilbray. 

Mr.  Bilbray.  Thsink  you,  I  am  sorry  I  was  tied  up  in  the  Intel- 
Ugence  Committee,  but  I  did  read  your  testimony.  General.  I  was 
wondering,  did  you  gentlemen  hear  the  testimony  of  the  Joint 
Chiefs  today?  Were  you  in  the  room?  All  of  you? 

Sergeant  Major  Ouellette.  Sir,  I  heard  the  afternoon  session. 
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Mr.  BiLBRAY.  This  morning  in  the  testimony  of  General  Powell 
and  the  others,  they  enthusiastically — and  I  point  that  out  strong- 
ly, because  one  of  the  Congressmen  said  to  the  witnesses:  I  can  tell 
by  the  sour  looks  on  your  faces  and  the  body  language  that  you 
don't  support  it.  And  the  comment  from  the  Chief  of  Staff  of  the 
Air  Force  was  I  am  sorry  if  you  got  that  impression,  because  I  do 
support  this  policy  enthusiastically,  because  I  think  it  is  a  better 
policy,  it  makes  it  easier  to  defend  our  poUcy,  and  as  the  Attorney 
General  has  mentioned,  she  feels  that  she  can  better  defend  this 
policy  in  the  courts. 

The  Ninth  Circuit  has  already  ruled.  Now  someone  from  one  of 
the  other  areas  said  I  hope  the  Ninth  Circuit  doesn't  represent  the 
feeling  of  the  country,  and  I  hope  you  understand  the  Ninth  Circuit 
is  more  than  just  San  Francisco.  The  Ninth  Circuit  is  also  Nevada, 
Utah,  and  Colorado.  It  includes  a  lot  of  Western  States,  Washing- 
ton, Oregon,  Hawaii,  and  Guam.  You  know,  it  is  the  largest  circuit 
in  the  country  making  up  about  40  percent  of  all  the  cases  that  are 
filed  in  this  country  today. 

And  the  Ninth  Circuit  has  held  that  discrimination  against  any- 
one for  sexual  preference  is  unconstitutional.  So  Janet  Reno,  the 
Attorney  General,  says  the  present  code,  don't  ask,  don't  tell,  don't 
inquire,  don't  pursue,  is  going  to  be  a  defendable  position  in  the 
courts. 

What  is  going  to  happen  is,  and  you  have  seen  from  the  earlier 
testimony,  you  had  some  people  who  were  really  upset  because  the 
fact  is  the  policy  just  didn't  end  the  discrimination  totally.  Yet  oth- 
ers said,  hey,  we  should  not  do  anything  to  it.  What  you  had  is 
months  and  months  where  the  Joint  Chiefs  and  the  military 
poured  over,  and  I  have  got  to  believe  it  was  soul  wrenching,  inves- 
tigation, determination  and  study,  to  determine  how  the  miUtary  of 
this  country  could  be  effective,  yet  we  could  sustain  that  and  in 
Ught  of  the  Constitution  of  the  United  States,  not  continue  a  ban 
against  anyone  because  of  sexual  preference.  Sexual  conduct,  yes, 
and  that  is  what  it  says,  but  not  sexual  preference. 

Based  on  that  and  the  fact  that  the  Joint  Chiefs  uniformly  sup- 
ported this,  enthusiastically  supported  this,  is  your  testimony  still, 
and  recognizing  that  the  alternative,  if  you  want  to  be  one  of  who 
that  says  the  ban  has  to  be  kept  in,  is  the  fact  that  the  courts  in 
all  likelihood  will  strike  down  the  ban,  is  your  stand  still  that  we 
should  in  this  Congress,  in  the  authorization  bill,  say  we  don't  care 
what  the  Joint  Chiefs  want,  we  don't  care  what  the  Secretary  of 
Defense  wants,  we  don't  care  what  the  courts  are  going  to  say,  let's 
keep  the  ban  intact  because  that  is  what  we  believe  in,  and  there 
is  no  room  for  compromise  in  this  situation? 

Sergeant  Major  Ouellette.  Mr.  Bilbray,  I  will  go  first. 

I  will  go  at  it.  I  appreciate  the  loyalty  that  the  chiefs  have  given 
on  it.  That  is — ^the  military  way  of  life.  Military  men  and  women 
are  loyal  to  their  unit,  they  are  loyal  to  their  commanders,  and 
they  are  loyal  to  each  other,  believe  it  or  not. 

But  what  I  would  say,  if  that  is  so  defensible  in  court,  the  Ufking 
of  the  ban  or  you  can't  ask  the  question  and  it  is  easier  to  defend, 
that  there  is — good  opportunity — how  far  does  this  go?  Pretty  soon 
if  you  don't  have  to  ask  homosexuals  the  question,  will  we  have  to 
ask  drug  offenders  the  question,  have  you  ever  used  drugs? 
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Will  we  have  to  ask  criminals,  have  you  ever  been  arrested,  have 
you  ever  been  convicted?  Woulthi't  it  be  surprising  if  it  came  back 
and  all  of  a  sudden  the  court  said  since  you  are  not  asking  ques- 
tions of  homosexuals,  yet  you  have  UCMJ  authority  that  their  ac- 
tions could  result  in  discharge,  which  is  the  same  with  drug  abus- 
ers and  the  same  with  criminals,  you  might  even  go  to  medical 
problems. 

Mr.  BiLBRAY.  Yes.  I  think  you  are  looking  at  two  different  things. 
First,  you  are  looking  at  £in  offense,  a  criminal  act.  Use  of  drugs, 
to  my  knowledge,  is  a  criminal  offense  in  every  State  of  the  union, 
except  in  minor  amounts  in  the  State  of  California  where  it  is  still 
a  misdemeanor.  Same  thing  on  being  convicted  of  a  criminsd  of- 
fense. There  is  a  big  difference  between  that  and  a  sexual  pref- 
erence. 

Sergeant  Major  OuellettEo  Mr.  Bilbray,  I  certainly  agree  there 
is  a  big  difference.  I  guess  the  point  that  I  am  trjdng  to  make  is 
that  we  ask  applicants  for  the  service  many  questions  when  they 
come  in.  Most  of  the  questions  that  are  asked  are  basically  attrib- 
uted to  some  kind  of  UCMJ  action,  which  they  would  have  a  pro- 
pensity to  be  thrown  out.  And  I  would  just  simply  say,  we  ask  them 
if  they  are  commiuiists.  You  ask  all  kinds  of  questions. 

Mr.  Bilbray.  I  don't  think  we  ask  them  that  any  more.  I  am  not 
sure  we  do. 

Sergeant  Major  Ouellette.  I  beheve  we  do,  sir.  That  is  all  I  was 
saying.  But  I  do  respect 

Mr.  Bilbray.  But  is  there  any  compromise  amongst  the  three  of 
you?  Could  you  look  at  this  as  a  compromise  that  has  been  hard 
worked  in  that  you  are  trjdng  to  find  a  solution  to  a  difficult  ques- 
tion, rather  than  just  saying,  no,  there  is  no  lifting  the  ban — it 
should  absolutely  be  kept  intact  like  it  is  today? 

General  Merritt.  You  are  characterizing  my  statement  in  a  way 
that  I  don't  recall  it  being,  but  in  my  statement  I  said  I  thought 
that  the  Joint  Chiefs  had  worked  hard  on  this  and  I  was  confident 
they  believed  they  could  make  it  work  and  probably  could  make  it 
work  in  some  fashion. 

The  question  is  at  what  price?  The  innate  ambiguity  of  the  policy 
directive,  as  I  read  it,  is  that  it  will  cause  enormous  amounts  of 
consternation,  conflict,  diversion  fi*om  fundamental  miUtary  mis- 
sion, and  confusion,  and  that  it  requires  clarification  of  and  re- 
moval of  ambiguity. 

Either  there  is  a  pohcy  that  homosexuahty  is  incompatible  with 
military  service,  or  there  isn't.  Whatever  it  is,  it  should  be  stated 
with  some  clarity  so  that  the  sergeants,  the  lieutenants,  the  people 
in  military  services  can  act  based  on  a  clear  and  evident  policy.  I 
mean  that  woiild  be  my  first  point. 

Whatever  my  personal  thoughts  and  preferences  are  about  what 
that  policy  ought  to  be,  those  are  secondary  to  the  issue  of  clarity 
and  xmambiguous  policy  direction.  I  don't  think  that  directive 
leaves  that,  as  it  should  be.  I  can't  predict  what  the  courts  may 
say.  I  view  this  not  as  an  equity  issue.  You  view  it  as  an  equity 
issue.  Certainly  some  jurists  view  it  as  a  equity  issue,  but  it  is  not 
yet  resolved  that  the  mihtary  force  of  the  United  States  of  America 
cannot  properly  select  those  who  serve  for  good  and  justified  rea- 
son. 
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Mr.  DORNAN.  Would  the  gentleman  yield  for  just  a  second  for 
clarification? 

Mr.  BiLBRAY.  I  am  finished.  My  time  has  expired. 

Mr.  Skelton.  Mr.  Buyer. 

Mr.  Buyer.  Thank  you,  Mr.  Chairman.  I  will  yield  about  30  sec- 
onds to  Mr.  Doman. 

Mr.  DoRNAN.  Thank  you,  because  it  was  for  clarification.  The 
gentleman  fi-om  Nevada,  my  good  fiiiend,  did  point  out  that  there 
is  a  diffierence  between  State  laws.  It  is  still  debatable  what  the 
D.C.  laws  on  sodomy  will  come  out  of  the  House-Senate  conference 
going  on  for  the  first  time  in  a  century,  and  the  States  are  now 
evenly  split  25/25. 

But  I  just  wondered,  as  we  all  do  occasionally  overlook  the  obvi- 
ous, that  for  the  military,  worldwide,  the  UCMJ  says  sodomy  is  il- 
legal no  matter  what  state  you  are  in,  and  in  every  single  Islamic 
country  under  the  Koran,  it  is  illegal.  So  there  are  certain  places 
you  cannot  be  assigned. 

Was  the  gentleman  aware  that  when  we  look  at  State  laws,  it 
is  totally  moot?  It  means  nothing  for  military  people,  because  of  the 
UCMJ  sodomy  law,  which  even  the  President  has  said  he  doesn't 
want  to  change. 

Mr.  BiLBRAY.  Well,  it  is  my  understanding 

Mr.  Buyer.  Excuse  me,  gentlemen,  I  need  to  reclaim  my  time 
here. 

Mr.  BiLBRAY.  I  wanted  an  opportunity  to  respond  to  the  question. 

Mr.  Buyer.  Okay. 

Mr.  BiLBRAY.  I  just  wanted  to  point  out  that  I  am  not  saying 
anything  about  the  law;  they  shouldn't  violate  the  law,  but  that 
doesn't  mean  a  person  can't  be  homosexual  and  not  violate  the  law. 

Mr.  Buyer.  All  right,  gentlemen.  I  am  going  to  reclaim  my  time, 
Mr.  Chairman. 

I  thought  I  would  be  kind  and  I  am  learning  a  lesson.  I  have  a 
question  for  Chuck  Johnson.  I  am  unabashed,  because  I  am  going 
to  call  you  truly  an  American  patriot,  not  only  for  what  you  did  in 
the  line  of  duty  in  service  to  your  country  when  you  were  in  Leb- 
anon, and  to  the  question  of  whether  or  not  there  are  people  of 
great  integrity  and  character  in  the  United  States  military,  you 
bet. 

You  are  in  fact  one  of  those  individuals.  Not  only  did  you  serve 
your  country  in  Lebanon  where  you  stopped  an  Israeli  tank  with 
your  45,  you  did  other  incredible  things  and  were  honored  by  the 
CommandEint  of  the  Marine  Corps  for  your  military  service  and 
also  your  service  in  the  Gulf  War.  You  and  I  both  know  that  we 
had  some  private  conversations,  and  I  have  a  great  deal  of  respect 
for  you  and  what  you  did  in  resigning  in  the  face  of  this  policy. 

I  have  a  particular  question  for  you,  sir,  since  you  have  been  a 
commander  of  five  companies.  Let's  look  at  the  implementation  of 
the  present  policy  and  the  effects  that  that  policy  may  or  may  not 
have.  What  I  found  of  great  interest  is  this  issue  of  credible  infor- 
mation. 

When  you  have  a  policy  statement  that  says  homosexual  maga- 
zines or  gay  literature  is  non-credible  information  to  have  an  in- 
quiry on  the  behalf  of  a  commander,  that  is  what  it  says  in  the  pol- 
icy. We  have  testimony  fi*om  the  chiefs  that  say  that  there  wiU  be 
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latitude  among  commanders  which  might  in  and  of  itself  warrant 
and  investigation,  if  in  fact  the  literatiu'e  were  in  an  open  bay  bar- 
racks, so  says  General  Mundy  but  if  it  happens  to  be  in  the  privacy 
of  their  bay  outside  of  the  plain  view,  then  perhaps  it  may  not. 

Real  life  scenario  here  amongst  the  troops  and  in  the  command 
is  when  this  literature  is  found,  doesn't  it  in  fact  have  an  effect 
upon  unit  cohesion,  when  they  find  out  that  Joe  over  here  has  a 
Playgirl  Magazine,  or  in  fact  leaves  his  wallet  and  in  that  wallet 
there  is  a  naked  picture  of  a  boj^end  and  somebody  finds  it? 

That  now  may  or  may  not  be  credible  information.  Even  if  you 
want  to  forego  the  legal  analysis  of  that,  my  question  to  you,  sir, 
regards  the  troops,  they  don't  care  so  much  about  the  legal  analysis 
because  they  understand  small  unit  cohesion  and  bonding.  What  ef- 
fect is  that  going  to  have  in  the  barracks  and  on  the  cohesiveness 
of  a  small  unit  in  order  for  it  to  be  effective  on  the  battlefield? 

Mr.  Johnson.  Well,  I  think,  sir,  it  will  depend  on  how  it  is  han- 
dled, of  course.  There  is  an  overarching  point  that  actually  was 
brought  up  earlier  and  someone  said,  why  does  the  unit  com- 
mander have  to  make  these  decisions. 

The  answer  was  exactly  correct  by  General  Powell.  When  you  use 
the  term  "commander,"  it  actually  means  something.  It  means  that 
you  have  command.  You  have  ultimate  responsibility.  That  does 
not  go  down  to  the  platoon.  It  doesn't  go  down  to  the  squad.  It  goes 
down  to  the  company.  So  that  is  a  young  captain.  Is  he  ultimately 
responsible  in  peacetime  and  in  war? 

If  you  set  up  these  exceptions,  which  really  kind  of  boggle  my 
mind  why  you  have  these  three  or  four  examples  of  exceptions,  he 
no  longer  is,  I  would  say  imder  the  definition  of  command,  respon- 
sible, I  don't  know  how  he  can  execute  his  duties  if  he  has  to  look 
up  in  some  150-page  book  what  he  can  investigate,  what  he  can't 
investigate.  This  is  quite  illogical. 

Mr.  Buyer.  Whether  he  can  or  cannot,  will  it  have  an  effect  on 
the  cohesiveness  of  the  unit? 

Mr.  Johnson.  It  will  have  a  negative  impact,  period.  You  don't 
need  to  be  a  scholar  to  know  that. 

Mr.  Skelton.  Tillie  Fowler. 

Mrs.  Fowler.  I  just  want  to  thank  the  witnesses  for  coming  to 
the  subcommittee  and  presenting  to  us  your  concerns  with  this  new 

Eroposal.  I  share  quite  a  few  of  those  concerns  and  hope  we  will 
e  able  to  work  out  something  through  the  subcommittee.  I  appre- 
ciate your  sharing  your  information  with  us  today. 

Mr.  Johnson.  Thank  you,  Mrs.  Fowler. 

Mr.  Skelton.  Mr.  Lancaster. 

Mr.  Lancaster.  I  regret  I  was  tied  up  and  have  not  heard  your 
testimony,  nor  have  I  heard  the  questions,  so  it  is  difficult  to  know 
what  I  should  ask.  I  would  like  to  follow  up  on  a  line  of  questioning 
that  Mr.  Bilbray  was  involved  in.  I,  for  one,  support  the  ban.  I 
would  like  to  figure  out  a  way  to  maintain  that.  But  I  also  recog- 
nize the  reality  of  what  is  happening  in  the  courts. 

If  we  accept,  for  purposes  of  argument,  the  inevitable  court  deci- 
sion that  wlU  simply  end  the  ban,  period,  is  there  something  we 
can  and  shoiild  do  at  this  point  that  will  make  the  restrictions  hold 
up  better  in  court?  I  don't  think  either  one  of  you  are  attorneys, 
so  I  may  be  asking  you  an  unfair  question. 
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But  my  question  is:  Is  there  a  way  that  we  can  avoid  the  inevi- 
tability of  a  court  decision  based  on  what  is  now  the  administrative 
regulations? 

Mr.  Skelton.  Mr.  Lancaster,  would  you  take  the  Chair  while  I 
vote? 

Mr.  Lancaster.  Surely. 

Mr.  Johnson.  If  I  could,  I  don't  agree  that  from  a  policy  analysis 
standpoint  of  a  personnel  pohcy  this  ban  has  been  upheld  for  over 
20  years.  There  is  an  incredible  precedent. 

Mr.  Lancaster  [presiding].  But  that  has  changed.  Precedents 
are  often  overruled  by  courts  and  that  has  happened  in  the  Ninth 
Circuit.  So  the  question  is:  If  other  courts,  and  ultimately  the  Su- 
preme Court,  should  overrule  the  ban  on  a  constitutional  basis, 
should  we  be  trying  to  do  something  legislatively  at  this  point  to 
protect  some  level  of  restriction?  And  if  so,  what? 

Mr.  Johnson.  First  of  all,  you  have  a  closed  loop  here.  Not  to  be 
disrespectful,  but  I  mean  really,  is  the  Attorney  General  going  to 
lose  her  job  if  the  ban  is  lifted  in  a  year  and  a  half?  This  whole 
thing  is  a  closed  loop.  You  have  people  giving  orders  to  people,  giv- 
ing orders,  and  they  are  using  each  other  as  an  excuse  to  do  some- 
thing. However,  You  will,  with  absolute  certainty,  lose  in  the  courts 
even  with  the  29  January  compromise.  It  is  absolute  certainty.  Ev- 
eryone knows  it. 

I  believe,  and  I  again  don't  want  to  be  disrespectful,  but  this  is 
a  scam.  I  can't  believe  the  last  two  days  myself.  It  is  something 
that  can  tear  your  heart  right  out.  I  didn't  believe  everyone  was  in 
the  closed  circuit,  but  God  bless,  I  think  if  we  stuck  to  our  guns. 
There  is  no  question,  whatsoever,  about  the  deference  given  the 
military  whenever  they  say  that  this  policy  is  serving  an  important 
government  interest.  Any  lawyer  knows  that. 

So  I  think  we  are  predicting  something  that  we  certainly  do  not 
need  to  predict.  I  do  not  believe  the  Supreme  Court  would  override 
a  strict  ban  if  it  was  held  to  for  good  and  sound  reasons,  to  main- 
tain our  readiness,  to  maintain  our  combat  effectiveness,  we  deem 
it  necessary  to  have  a  ban  of  this.  Absolutely,  they  will  uphold  it. 

Mr.  BiLBRAY.  If  you  would  yield,  the  Joint  Chiefs  have  already 
said  it  would  not,  lifting  the  ban  to  the  extent  they  have  proposed. 
So  the  courts  would  have  the  Joint  Chiefs  of  Staif,  who  run  the 
military,  stating  that  it  would  not  destroy  the  effectiveness  or  the 
ability  of  the  United  States  to  defend  itself  or  take  aggressive  ac- 
tion when  necessary. 

What  you  are  saying,  the  Joint  Chiefs  are  saying,  is  not  true. 

Mr.  Hunter.  The  Joint  Chiefs  said  they  can  mdte  this  work,  but 
I  believe  the  Joint  Chiefs  studiously  avoided  stating  this  would  not 
have  some  deleterious  effect  on  readiness.  They  did  not  say  we 
would  be  absolutely  uneffected  by  this  banning. 

Mr.  Lancaster.  Would  you  want  to  comment  on  the  hypothetical 
that  if  this  should  be  ultimately  returned,  is  this  something  that 
we  should  be  considering  legislatively  to  forestall  that  eventuality? 

General  Merritt.  As  I  stated  in  my  opening  statement,  I  think 
that  in  this  whole  issue,  the  legislature  of  the  Nation  needs  to  act. 
That  is  because  of  the  very  centrality  of  the  nature  of  the  debate 
and  the  issue.  I  think  that,  in  and  of  itself,  has  effect  on  the  courts 
because,  when  you  are  expressing  the  will  of  the  people  rather  than 
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administrative  fiat,  you  carry  with  you  something  much  more  im- 
portant, in  my  mind,  more  important  than  the  Joint  Chiefs  of  Staff 
views  as  far  as  that  is  concerned. 

I  am  not  competent  to  argue  whether  or  not  the  position  taken 
with  the  Ninth  Circuit  can  carry  broadly  across  the  Nation.  I  agree 
with  the  Major  that  we  have  had  a  history  of  being  able  to  select 
those  who  will  serve. 

Whether  or  not  you  can  continue  to  enforce  that  in  the  courts, 
I  do  not  know.  But  I  do  know  that  the  poUcy  enunciated  here  is 
sufficiently  ambiguous,  that  it  invites,  if  nothing  else,  mischief 
making.  In  the  process  of  enshrining  a  national  policy  and  statute, 
that  you  have  the  opportunity  to  remove  some  of  the  ambiguities 
so  that  it  can  both  serve  the  miUtary  services  well  and  also  stand 
up  in  the  courts.  That  is  my  view. 

Mr,  Skelton.  Does  the  Sergeant  Major  want  to  comment? 

Sergeant  Major  Ouellette.  As  far  as  the  legal  ramification  goes, 
I  think  it  will  be  a  great  question.  You  wiU  have  the  lawyers  in  to- 
morrow to  talk  on  that  and  that  is  probably  the  best  time.  I  am 
trying  to  give  you  a  feel  of  the  issue  from  the  boots  on  the  ground, 
the  deck  plate  level  of  command,  how  the  effect  of  the  policy  is 
going  to  be  interpreted  by  the  people  on  the  groimd  and  not  how 
it  is  viewed  from  way  above  looking  down. 

You  understand  how  they  operate  and  that  is  what  I  am  here  to 
discuss  with  you. 

Mr.  Lancaster.  Mr.  Doman. 

Mr.  DORNAN.  Let  me  go  to  Mr.  Johnson  because  he  mentioned 
H.R.  667.  I  am  the  author  of  that  legislation.  As  it  stands  right 
now,  it  is  the  only  standing  bill  in  either  chamber  of  the  U.S.  Con- 
gress. It  will  probably  come  before  this  committee. 

Major,  you  mentioned  that  the  last  two  days  seemed  xmbeliev- 
able.  I  thmk  it  has  been  surreal;  I  cannot  even  believe  I  am  awake 
watching  this  play  out. 

I  have  two  questions  for  all  of  you.  Did  any  of  you  see  the  Larry 
King  Show  on  CNN  last  night?  Well,  the  President  said,  in  re- 
sponse to  Kings's  question,  '*will  you  feel  in  effect,  Mr.  President, 
you  kept  your  campaign  pledge  to  remove  the  ban  completely?" 

He  said,  "Absolutely.  It  did  not  go  quite  as  far  as  I  wanted,  but 
yes."  Then  he  said,  "The  Joint  Chiefs  have  come  a  long  way  from 
their  position  in  January." 

Now  in  the  President's  mind,  he  has  lifted  the  ban.  Maybe  it  is 
too  harsh  a  characterization  to  say  he  broke  them,  but  that  is  what 
I  felt,  that  he  broke  48  stars,  four  on  each  shoiilder  of  six  distin- 
guished military  officers. 

I  would  stand  by  my  colleague.  Congressman  Duncan  Hunter's 
remarks  earlier  that  they  were  derelict  in  their  duty  to  stand  by 
principle  here.  I  felt  like  they  were  props  on  the  stage  at  Fort 
McNair,  no  different  from  the  flags  with  all  those  battle  gideons 
from  conflicts  from  Concord  Green  going  all  the  way  to  Desert 
Storm. 

I  will  tell  you  why  I  feel  this  way.  Are  any  of  you  Catholics?  Two 
out  of  three.  I  was  in  an  office  with  several  Marines,  very  high 
ranking,  today  and  I  asked  them  if  they  were  Catholics  and  two 
out  of  three  were. 
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I  am  going  to  say  to  you  two  Catholics,  and  the  rest  of  you  who 
aren't,  just  listen  to  me  because  this  is  the  truth.  I  am  a  loyal, 
stumbling,  sinning  Catholic,  but  my  faith  took  a  himiane  attitude 
on  this  very  issue  during  the  height  of  the  sexual  revolution,  the 
beginning  of  it. 

Because  we  had  declining  nominees  for  the  priesthood,  due  to 
materiahsm,  the  good  life  (it  always  happens  in  wealthy  coiintries), 
sacrifice  goes  down  in  direct  proportion  to  the  good  life.  They  said 
to  a  lot  of  young  men,  do  you  have  homosexual  tendencies,  because 
they  still  ask  the  question.  When  somebody  honestly  said  yes, 
wanting  to  be  a  priest  of  God.  Then  they  asked,  can  you  live  a  cel- 
ibate life?  And  they  said,  yes. 

So  many  have  broken  that  promise  now,  10,000  or  15,000  priests 
married  women.  But  some  of  them  who  did  not  have  the  guts  to 
hit  on  men  in  their  parish,  and  this  was  told  to  me  by  a  psycholo- 
gist who  spent  a  quarter  of  a  century  interviewing  prospective 
seminarians,  hit  on  children  in  their  parish,  male  children,  male 
priests,  homosexual  pedophiles. 

You  will  note,  the  news  media  never  put  the  word  homophile  in 
fi-ont  of  pedophilia  or  pedipMle  out.  It  is  costing  my  faith  $500  mil- 
lion of  small  tithing,  dimes  and  dollars  and  fives  and  tens,  half  a 
billion  dollars.  They  have  been  too  secretive  about  it,  so  they  paid 
off"  families  and  grown  up  children. 

Here  is  what  priests,  wearing  the  collar,  following  in  Jesus'  foot 
steps  did,  after  promising  to  be  celibate  homosexuals.  I  think  we 
are  creating  the  myth  of  the  celibate  homosexual.  As  Mr.  Bartlett 
brought  his  dictionary  up  here,  if  there  is  no  propensity,  then  you 
are  not  a  homosexual.  If  you  are  never  going  to  act  it  out  and  you 
are  that  strong,  then  you  have  every  right  to  say  I  am  not  a  homo- 
sexual. You  don't  have  to  be  counted  in  any  group. 

The  Army  lawyers  told  me  today,  we  have  set  up  a  new  class  of 
homosexual,  the  non-practicing  homosexual.  It  brings  me  to  the 
eight  chaplains  we  had  in  fi-ont  of  one  of  our  ad  hoc  committees, 
all  eight,  one  Catholic  priest  and  six  retired  or  practicing  chaplains. 
They  say  they  tell  every  homosexual  who  comes  to  them  for  coun- 
seling, that  is  an  important  step,  your  mental  stability,  your  emo- 
tional stability  and  your  physical  stability;  for  your  overall  general 
health  and  certainly  your  spiritual  health,  get  out  of  the  military 
service  where  you  are  in  maximum  temptation  with  young  people 
of  your  own  age  cohort. 

Could  you  comment  on  that,  too?  I  have  to  vote,  too.  Will  you  all 
contact  me  and  come  by  my  office?  I  have  to  have  your  answer  and 
I  have  to  keep  my  voting  record. 

Mr.  Skelton  [presiding].  We  will  take  a  five-minute  recess  so 
you  can  go  over  and  vote. 

[Recess.] 

Mr.  Skelton.  Duncan  Hunter. 

Mr.  Hunter.  Mr.  Chairman,  thank  you  and  thanks  for  taking 
this  break  and  letting  me  go  vote  so  I  could  come  back  and  still 
contribute  here. 

I  wanted  to  say,  Mr.  Johnson,  that  I  have  expressed  my  dis- 
appointment with  the  Joint  Chiefs  for  what  I  consider  to  be  a  dere- 
liction of  their  duty.  That  was  my  opinion. 
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My  opinion  is  also  that  of  the  Marines  who  have  appeared  here 
today,  you  are  the  marine  leader  and  the  marine  hero.  I  think  you 
have  done  exactly  what  you  needed  to  do.  I  would  offer,  as  a  friend, 
my  counsel  that  you  should  feel  good  about  your  decision.  You 
should  feel  good  about  your  place  in  history. 

I  think  that  very  few  people  remember  who  prosecuted  Billy 
Mitchell.  Very  few  people  remember  the  people  in  history  who  have 
made  political  judgments  in  this  city  when  they  should  have  made 
judgments  that  were  a  function  of  their  understanding  of  their  duty 
to  their  troops  and  to  their  country  and  you  have  done  that.  I  think 
you  are  absolutely  right  when  you  speak  about  the  vulnerabihty  of 
this  policy  that  has  been  made  to  court  challenge. 

In  fact,  a  couple  of  Members  on  the  other  side  have  already 
pointed  out  the  loopholes  that  you  could  drive  a  Mack  truck 
through. 

I  sat  here  as  a  former  trial  lawyer  and  put  together  10  separate 
attacks  on  this  policy,  just  listening  to  the  Joint  Chiefs  an^yzing 
what  they  thought  the  policy  meant  when  they  were  sitting  in  the 
company  of  their  peers  who  had  just  made  their  own  statements. 
So  they  were  able  to  listen  to  their  comrades  and  come  up  with 
their  own  analysis.  There  was  enough  difference  in  their  analysis 
to  drive  an  equal  protection  suit  or  any  number  of  suits  flowing  out 
of  different  interpretations. 

It  is  also  true  that  even  though  the  Ninth  Circuit,  which  could 
be  reliably  depended  upon  to  attack  this  decision  annually  or  semi- 
annually, there  is  a  large  body  of  law  which  exists  on  the  basic  ban 
that  woidd  keep  activist  judges  from  poking  holes  in  them.  They 
can  only  go  so  far.  We  know  a  lot  of  decisions  are  made  by  people 
who  wear  black  robes.  So  you  are  right  when  you  say  the  defend- 
able  poHcy  is  a  poKcy  we  are  on  the  verge  of  abandoning. 

The  chairman  of  this  subcommittee  is  a  very  sharp,  good,  and 
knowledgeable  lawyer  and  I  hope  we  will  be  able  to  explore  that 
tomorrow  when  we  talk  to  legal  counsel  because  my  sense  is  that 
no  matter  what  we  will  or  won't  do,  if  the  Chiefs  decide  they  want 
to  use  this  policy  and  have  it  applied  in  a  court  of  law,  activist 
judges  are  going  to  apply  it  in  a  way  they  want  to  apply  it.  They 
are  going  to  give,  I  think,  precious  little  regard  to  some  of  the  safe- 
ty measures  that  the  Joint  Chiefs  think  they  have  injected  in  this 
policy. 

Let  me  just  say,  Mr.  Johnson,  I  am  a  great  fan  of  Chesty  Puller 
and  Gimlet  Eye  Butler  and  all  the  great  Marines,  up  to  and  includ- 
ing my  father  in  San  Diego,  Cahfomia.  I  am  a  great  fan  now  of 
yours.  I  think  you  are  a  national  leader. 

I  appreciate  the  fact  that  very  seldom  does  somebody  sit  behind 
this  witness  table  who  breaks  away  from  the  party  line,  vmder- 
standing  there  have  to  be  party  lines  so  that  we  can  get  things 
done,  but  does  it  under  sacrifice  because  he  knows  it  is  the  right 
thing  to  do.  You  are  one  of  those  few  people. 

I  think  you  can  look  forward  to  a  bright  future  because  there  are 
literally  hundreds  of  thousands  of  former  Marines,  never  ex-Ma- 
rines, and  service  people  and  families  who  want  to  see  their  young 
men  and  women  in  what  they  consider  to  be  a  wholesome  environ- 
ment, and  rightly  so,  and  one  that  has  values.  Those  people  will 
appreciate  you. 
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Thank  you,  Mr.  Chairman. 

Mr.  Skelton.  Thank  you  very  much. 

Mr.  Spence,  do  you  have  questions? 

Mr.  Spence.  Mr.  Chairman,  I  don't  have  any  questions.  I  have 
heard  the  General  before.  I  have  not  heard  the  testimony  of  Mr. 
Johnson,  but  I  know  about  him  and  I  know  about  his  position.  I 
commend  you  for  it.  I  commend  all  of  you  for  your  positions.  You 
have  been  a  help  to  the  committee.  We  appreciate  it. 

Mr.  Skelton.  Thank  you.  If  there  is  nothing  further,  General 
Merrett,  Mr.  Johnson  and  Mr.  Ouellette,  we  really  appreciate  your 
being  with  us.  It  is  very  good  of  you  and  very  helpful.  That  is  it. 

[Miereupon,  at  5:45  p.m.,  the  subcommittee  was  adjourned.] 
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Cost  of  Lifting  the  Ban 

Mr  Dornan:  General  McPeak,  cost  has  been  cited  as  a  factor 
in  favor  of  lifting  the  ban  due  to  the  funds  used  to  investigate  and 
dismiss  homosexusds.  However,  according  to  the  often  cited  GAO 
Report,  "Basically,  only  the  costs  of  recruiting  and  training  the 
personnel  needed  to  replace  those  discharged  for  homosexuality  could 
be  readily  estimated."  Would  you  agree  that  based  on  this  logic,  we 
should  keep  the  some  100,000  military  personnel  scheduled  to  be 
dismissed  imder  the  President's  FY  94  defense  cuts?  Also,  what 
about  the  estimated  cost  of  retaining  and  treating  those  with  a  high 
chance  of  contracting  the  AIDS  virus  and  other  diseases?  What  is 
the  cost  of  lifting  the  ban  against  homosexuals  in  these  terms, 
especially  during  a  time  of  scarce  defense  resources? 

General  McPeak:  Downsizing  the  military  is  a  result  of 
changing  National  Security  Policies  in  light  of  post-cold  war  reality. 
While  it  is  true  we  are  losing  skilled  personnel  that  required 
investment  in  training  dollars,  these  losses  are  necessary  to  achieve 
the  force  levels  required  by  budget  decisions. 

The  data  on  separations  for  homosexuahty  during  the  FY  89 
thru  FY  92  time  frame  show  these  separations  were  a  very  small 
percentage  of  the  overall  losses  from  the  Air  Force  ~  about  .2 
percent.  In  so  fax  as  the  medical  costs  of  HIV-positive  military 
members  are  concerned,  the  latest  figures  show  that  it  costs  about 
$185,000  life-time  cost  per  HIV-positive  military  member. 
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Effect  of  Lifting  Ban  on  Future  Recruitment 

Mr  Dornan:  Besides  being  military  officers,  many  of  you  are 
also  fathers  and  most  of  you  grandfathers.  In  terms  of  future 
recruitment  of  high  quality,  highly  motivated  personnel,  what  will  be 
the  effect  of  lifting  the  ban?  Based  upon  what  you  know  about  the 
forced  intimacy  found  in  the  military,  especially  in  the  barracks  or 
on  board  ship,  would  you  still  recommend  to  your  sons  or  daughters 
not  yet  on  active  duty  to  volunteer  for  service? 

General  McPeak:  The  new  policy  announced  by  the 
President  does  not  lift  the  ban  on  allowing  homosexuals  in  the 
military.  Moreover,  the  Air  Force  has  not  documented  any  downturn 
in  recruiting  numbers  that  could  be  attributed  to  this  policy.  I  still 
believe  the  Air  Force  is  a  great  profession  for  America's  young 
people  to  enter  and  I  would  recommend  it  to  anyone  interested  in 
serving  this  country. 
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Commander  Flexibility 

Mr  Doman:  If,  under  the  new  policy,  a  jimior  commander 
learns  from  his  troops  that  one  of  their  comrades  frequents  "gay" 
homosexual  bars  or  hot  tub  houses  and  attends  homosexual,  lesbian, 
and  bisexual  marches,  he  or  she  will  be  unable  to  initiate  an 
investigation  on  this  individual  on  this  evidence  only,  even  if  their 
participation  is  televised.  Are  we  really  to  believe  that  such  reports, 
of  themselves,  will  not  cause  great  morale  and  discipline  problems 
within  the  ranks  of  this  unit?  Don't  you  believe  that  local 
commanders  must  be  given  much  more  flexibility  in  preserving  the 
good  order,  morale,  and  discipline  of  their  units  than  provided  by 
this  new  policy? 

General  McPeak:  The  basis  for  initiating  an  mquiry  or 
investigation  stipulated  in  the  new  policy  is  the  possession  of 
credible  information  that  a  basis  for  separation  or  discharge 
reasonably  exists.  The  intent  of  the  new  policy's  investigation 
guidelines  was  not  to  restrict  a  commander's  flexibility  but  rather  to 
recognize  that  there  must  be  a  reasonable  basis  for  the  commander 
to  inquire  or  investigate  an  alleged  incident.  If  a  commander  is  in 
possession  of  the  facts  as  you  describe,  he  or  she  may  discuss  with 
the  individual  in  question  the  evidence  that  has  been  presented,  ask 
questions  about  conduct  that  is  proscribed  by  the  new  pohcy,  weigh 
the  facts  at  hand,  and  decide  whether  there  is  a  reasonable  belief 
that  proscribed  conduct  has  taken  place  or  not. 
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Board  Action  in  the  NGB  and  Reserves 

Mr  Montgomery:  I  understand  there  may  be  a  problem  with 
the  administrative  aspects  for  the  National  Guard  and  Reserves. 
When  an  individual  is  identified  for  separation  in  the  active 
components,  separation  boards  are  convened  very  quickly,  the 
individuals  have  immediate  access  to  an  attorney  and  the  process  is 
completed  in  a  very  short  time.  In  the  Guard  and  Reserves,  it  takes 
as  much  as  12  to  18  months  to  complete  a  board  action.  Since  the 
military  attorneys  are  drilling  members  just  like  the  gay  individual, 
they  only  have  one  weekend  a  month  to  work  the  case.  The  Board 
members  likewise  are  only  available  during  drill  weekends  causing 
the  process  to  stretch-out.  Have  you  given  consideration  in  your 
policy  and  implementation  instructions  to  addressing  this  issue 
and/or  speeding  this  process  up.  The  longer  it  takes  to  separate  an 
individual  will  detract  from  training  and  readiness. 

Greneral  McPeak:  The  administrative  discharge  process  has 
been  streamlined  as  much  as  possible,  while  retaining  proper  due 
process  protections  for  the  individual  being  charged.  We  cannot 
adjust  the  process  solely  for  cases  of  avowed  homosexuals  or 
homosexual  conduct.  Guard  and  Reserve  commanders  may  reassign 
affected  members  or  excuse  them  fi-om  participation  until  the 
discharge  process  is  completed.  Conomanders  also  have  authority  to 
recruit  against  the  assumed  loss.  (If  the  loss  does  not  occur, 
provisions  exist  to  rectify  the  overage.) 
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HOUSE  ARMED  SERVICES  COMMITTEE 

HEARING  ON:  LIFTING  THE  BAN 

21  JUL  93 

QUESTION  FOR  THE  RECORD 

QUESTION  NUMBER  ICNO 


COST  OF  LIFTING  THE  BAN 

Mr.  Dornan:   Gentlemen,  cost  has  been  cited  as  a  factor  in 
favor  of  lifting  the  ban  due  to  the  funds  used  to  investigate  and 
dismiss  homosexuals.   However,  according  to  the  often  cited  GAO 
Report,  "Basically,  only  the  costs  of  recruiting  and  training  the 
personnel  needed  to  replace  those  discharged  for  homosexuality 
could  be  readily  estimated."   Would  you  agree  that  based  upon  this 
logic,  we  should  keep  the  some  100,000  military  personnel 
scheduled  to  be  dismissed  under  the  Predident's  FY  94  defense 
cuts?   Also,  what  about  the  estimated  cost  of  retaining  and 
treating  those  with  a  high  chance  of  contracting  the  AIDs  virus 
and  other  diseases?   What  is  the  cost  of  lifting  the  ban  against 
homosexuals  in  these  terms,  especially  during  a  time  of  scarce 
defense  resources? 

Admiral  Kelso:   Sir,  I'll  have  to  answer  each  question  within 
this  c[uestion  separately. 

Question:   Would  you  agree  that  based  upon  this  logic, 
we  should  keep  the  some  100,000  military  personnel  scheduled  to  be 
dismissed  under  the  President's  FY  94  defense  cuts: 

Response:   There  is  no  data  available  to  support  this 
logic.   We  do  not  and  will  not  know  how  many  homosexuals  are  in 
the  Navy.   However,  we  separated  404  personnel  (8  officer  and  396 
enlisted)  in  FY  92  for  homosexuality.   I  don't  believe  that  the 
number  of  homosexual  discharges  bears  any  correlation  to  the 
Downsizing  of  the  Military. 

Question:   Also,  what  about  the  estimated  cost  of 
retaining  and  treating  those  with  a  high  chance  of  contracting  the 
AIDS  virus  and  other  diseases? 

Response:   Data  is  not  available  on  those  individuals 
with  a  "high  chance"  of  contracting  the  AIDS  virus.   An 
asymptomatic  active  duty  member's  medical  care  consists  of  an 
initial  hospitalization  for  a  thorough  medical  evaluation  and 
staging,  and  periodic  reevaluations  conducted  semiannually.   The 
cost  of  an  initial  evaluation  is  approximately  $4,000.00  and 
reevaluations  cost  $2,200.00  per  year.   Total  lifetime  treatment 
adds  up  to  approximately  $208,000.00.   This  figure  does  not 
include  time  lost  from  their  assigned  duty  station,  psychological 
counseling,  travel  to  and  from  the  medical  center  or  the  cost  of 
separation. 

The  Navy  has  approximately  787  HIV  infected  active 
duty  members,  35  officers  and  752  enlisted.   The  FY  93  cost  in  pay 
and  benefits  to  retain  one  officer  is  $71,436.00   and  $30,541.00 
for  each  enlisted  member  on  active  duty.   The  total  pay  and 
benefits  for  the  787  personnel  is  $25,467,092.00  for  this  fiscal 
year. 
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HOUSE  ARMED  SERVICES  COMMITTEE 

HEARING  ON:  LIFTING  THE  BAN 

21  JUL  1993 

QUESTION  FOR  THE  RECORD 

QUESTION  NUMBER  ICNO  CONT'D 


The  Navy  has  medically  retired  1193  HIV  infected 
members  since  the  beginning  of  the  program  in  1986.   The  estimated 
lifetime  treatment  cost  (not  including  pay  and  benefits  for  each 
of  these  HIV  infected  retirees)  is  $248,144,000.00. 

Question:   What  is  the  cost  of  lifting  the  ban  against 
homosexuals  in  these  terms,  especially  during  a  time  of  scarce 
defense  resources. 

Response:   The  cost  of  lifting  the  ban  and  on  retaining 
and  treating  those  with  a  high  chance  of  contracting  the  AIDS 
virus  and  other  diseases  cannot  really  be  estimated. 

FACTS:  The  HIV  seroconversion  rate  in  all  the 
services  has  basically  remained  constant  over  the  past  3-4  years 
after  an  initial  peak  at  the  beginnning  of  testing.   In  1992,  212 
new  HIV  infections  were  identified  in  the  Navy  and  Marine  Corps. 
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HOOSE  ARMED  SERVICES  COMMITTEE 

HEARING  ON:  LIFTING  THE  B7VN 

21  JXn:.  1993 

QUESTIONS  FOR  THE  RECORD 

QUESTION  NUMBER  2CNO 


COST  OF  LIFTING  THE  BAN 

Mr.  Dornan:    Besides  being  military  officers,  many  of  you 
are  also  fathers  and  most  of  you  grandfathers.   In  terms  of  future 
recruitment  of  high  quality,  highly  motivated  personnel,  what  will 
be  the  effect  of  lifting  the  ban?   Based  upon  what  you  know  about 
the  forced  intimacy  found  in  the  military,  especially  in  the 
barracks  or  on  board  ship,  would  you  still  recommend  to  your  sons 
or  daughters  not  yet  on  active  duty  to  volunteer  for  service? 

Admiral  Kelso:   We  continue  to  hear  of  situations  where 
young  men  and  women  who  wish  to  join  the  military  are  expressing 
concerns  about  serving  with  members  who  may  be  homosexual.   We 
already  separated  39  Delayed  Entry  Progrsun  (DEP)  personnel  at 
their  request  for  not  wanting  to  serve  in  a  military  which  openly 
accepts  homosexuals.   An  additional  26  DEP  personnel  are 
requesting  separation  if  the  ban  is  lifted. 

The  problem  in  quantifying  the  impact  of  this  potential 
policy  change  on  our  reciniiting  effort  is  the  fact  that  we  are 
unable  to  estimate  the  numbers  of  individuals  who  are  not 
inquiring  about  the  Navy  or  not  willing  to  be  interviewed  for 
service  due  to  the  proposed  policy  change.   Without  a  credible 
survey,  which  would  quantify  the  effects/ impact  of  a  policy 
change,  we  can  only  rely  on  statements  received  from  our  personnel 
in  DEP.   We're  beginning  to  hear  stories  that  some  of  our  DEPers 
are  getting  harassed  in  school  with  gay  jokes.   Our  DEP  personnel 
are  handling  this  pretty  well.   However,  other  recruitable 
students  may  not  be  willing  to  go  through  this  type  of  harassment 
in  the  future. 

The  proposed  DoD  policy  revision,  as  written,  would  not 
dissuade  me  from  recommending  a  military  career  for  my  son  or 
daughter. 
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HEARING  ON:   LIFTING  THE  BAN 
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QUESTION  FOR  THE  RECORD 

QUESTION  NUMBER  3CNO 


COST  OF  LIFTING  THE  BAN 

Mr.  Dornan:  If  under  the  new  policy,  a  junior  commander 
learns  from  his  troops  that  one  of  their  comrades  frequents  "gay" 
homosexual  bars  or  hot  tub  houses,  homosexual,  lesbian  and  bisexual 
marches  he  or  she  will  be  unable  to  initiate  an  investigation  on 
this  individual  on  this  evidence  only  even  if  their  participation  is 
televised.  Are  we  really  to  believe  that  such  reports,  of 
themselves,  will  not  cause  great  morale  and  discipline  problems 
within  the  ranks  of  this  unit?  Don't  you  believe  that  local 
Commanders  must  be  given  much  more  flexibility  in  preserving  the 
good  order,  morale,  and  discipline  of  their  units  than  provided  by 
this  new  policy? 

Admiral  Kelso:  It  is  imperative  that  local  Commanders  retain 
the  authority  to  maintain  good  order  and  discipline  within  their 
commands.  Accordingly,  it  is  anticipated  that  implementing 
regulations  will  ensure  local  Commanders  have  the  authority  and 
flexibility  to  take  the  action  that  they  deem  requisite.  With  the 
authority  to  investigate,  within  appropriate  limits,  and  by 
utilization  of  innate  leadership  skills,  local  Commanders  will  be 
able  to  ensure  that  reports  of  participation  in  marches,  etc.,  do 
not  adversely  affect  morale  and/or  discipline. 
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HOUSE  ARMED  SERVICES  COMMITTEE 

HEARING  ON:  LIFTING  THE  BAN 

21  JUL  1993 

QUESTIONS  FOR  THE  RECORD 

QUESTION  NUMBER  4CNO 


SPEEDING  UP  THE  SEPARATION  PROCESS  OF  RESERVES 

Mr.  Montgomery?   I  understand  that  there  may  be  a  problem 
with  the  administrative  aspects  for  the  National  Guard  and 
Reserves.   When  an  individual  is  identified  for  separation  int  he 
active  components,  separation  boards  are  convened  very  quickly, 
the  individuals  have  immediate  access  to  an  attorney  and  the 
process  is  completed  in  a  short  time. 

In  the  Guard  and  Reserves,  it  takes  as  much  as  12  to  18 
months  to  complete  a  board  action.   Since  the  military  attorneys 
are  drilling  members  just  like  the  gay  individual,  they  only  have 
one  weekend  a  month  to  work  the  case.   The  Board  members  likewise 
are  only  available  during  drill  weekends  causing  the  process  to 
stretchout. 

Have  you  given  any  consideration  in  your  policy  and 
implementation  instructions  to  addressing  this  issue  and/or 
speeding  this  process  up.   The  longer  it  takes  to  separate  an 
individual  will  detract  from  training  and  readiness. 

Admiral  Kelso:   No,  we  have  not  addressed  the  issue  of 
changing  our  separation  process  because  we  have  not  been 
experiencing  any  unusual  delays  or  problems  int  he  separation  of 
Reservists  for  homosexuality.   In  Fy-92  there  were  three 
Reservists  who  were  administratively  processed  for  separation  due 
to  homosexuality.   Two  of  the  officers  submitted  their 
resignations  in  lieu  of  board  action.   Resignations  are  handled 
quickly,  normally  within  60  days.   The  other  office  elected  a 
Board  of  Inquiry  that  took  six  months  to  complete.   Six  months  is 
the  average  time  to  complete  the  processing  of  these  cases.   It 
should  be  noted,  six  months  is  the  normal  processing  time  for 
active  duty  cases  as  well. 
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HOUSE  ARMED  SERVICES  COMMITTEE 

HEARING  ON  HOMOSEXUAL  POLICY 

21  JULY  93 

QUESTION  FOR  THE  RECORD 

QUESTION  NUMBER   / 


Mr .  Dornan 

Question:   Gentlemen,  cost  has  been  cited  as  a  factor  in  favor  of 
lifting  the  ban  due  to  funds  used  to  investigate  and  dismiss 
homosexuals.   However,  according  to  the  often  cited  GAO  Report, 
"Basically,  only  the  costs  of  recruiting  and  training  the 
personnel  needed  to  replace  those  discharged  for  homosexuality 
could  be  readily  estimated."  Would  you  agree  that  based  upon 
this  logic,  we  should  keep  the  some  100,000  military  personnel 
scheduled  to  be  dismissed  under  the  President's  FY  94  defense 
cuts?  Also,  what  about  the  estimated  cost  of  retaining  and 
treating  those  with  a  high  chance  of  contracting  the  AIDS  virus 
and  other  diseases?  What  is  the  cost  of  lifting  the  ban  against 
homosexuals  in  these  terms,  especially  during  a  time  of  scarce 
resources? 

General  Mundy:   In  my  mind  I  believe  that  the  cost  of  separating 
those  who  engage  in  homosexual  conduct  and  the  manpower 
reductions  are  two  separate  issues.   There  are  types  of  conduct 
that  for  the  sake  of  combat  effectiveness  we  cannot  tolerate. 
Those  who  engage  in  homosexual  conduct  are  one  group  who  must  be 
separated  from  the  Marine  Corps  even  though  we  lose  the 
investment  of  time  and  money  spent  in  training  and  recruiting. 
The  new  policy  recognizes  this  need  and  provides  for  the 
continued  separation  of  Marines  who  engage  in  this  conduct. 
Separately,  we  also  recognize  that  as  the  size  of  our  nation |s 
armed  services  is  changing  to  meet  the  requirements  and  missions 
given  us,  we  are  unable  to  keep  all  Marines  who  wish  to  stay  in 
the  Corps. 

In  this  time  of  scarce  resources,  we  are  very  sensitive  to 
any  condition  medical  or  nonmedical  that  adds  to  the  cost  of 
providing  a  fiscally  lean  but  effective  Marine  Corps.   It  is  my 
opinion,  that  the  new  policy  will  not  increase  our  incidence  of 
disease  or  the  costs  associated  with  those  conditions. 


138 


HOUSE  ARMED  SERVICES  COMMITTEE 

HEARING  ON  HOMOSEXUAL  POLICY 

21  JULY  93 

QUESTION  FOR  THE  RECORD 

QUESTION  NUMBER   'Z 


Mr .  Dornan 

Question:   Besides  being  military  officers,  many  of  you  are  also 
fathers  and  grandfathers,  in  terms  of  future  recruitment  of  high 
quality,  highly  motivated  personnel,  what  will  be  the  effect  of 
lifting  the  ban?   Based  upon  what  you  know  about  the  forced 
intimacy  found  in  the  military,  especially  in  the  barracks  or  on 
board  ship,  would  you  still  recommend  to  your  sons  or  daughters 
not  yet  on  active  duty  to  volunteer  for  service? 

General  Mundy:   I  believe  the  policy  set  forth  by  the  Secretary 
of  Defense  on  19  July  1993,  will  reassure  the  young  men  and  women 
of  this  nation  as  well  as  their  parents,  that  any  type  of  sexual 
misconduct  to  include  homosexual  conduct,  will  not  be  tolerated. 
As  for  the  impact  of  lifting  the  ban  on  recruiting,  we  will 
monitor  the  effect  in  order  to  ensure  that  we  are  not  losing  the 
high  quality  recruits  that  are  essential  to  the  continued  success 
of  your  Marine  Corps. 

The  policy  that  will  go  into  effect  on  1  October  1993  does 
recognize  the  unique  restrictions  on  privacy  that  service  in  the 
armed  forces  entails.   As  to  my  recommending  service  for  my 
children  or  grandchildren,  I  would  enthusiastically  support  their 
intention  to  serve  in  the  Marine  Corps  if  they  expressed  a  desire 
to  do  so. 
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HOUSE  ARMED  SERVICES  COMMITTEE 

HEARING  ON  HOMOSEXUAL  POLICY 

21  JULY  93 

QUESTION  FOR  THE  RECORD 

QUESTION  NUMBER   3 


Mr .  Dornan 

If,  under  the  new  policy,  a  junior  commander  learns  from  his 
troops  that  one  of  their  comrades  frequents  "gay"  homosexual  bars 
or  hot  tub  houses,  and  attends  homosexual,  lesbian  and  bisexual 
marches  he  or  she  will  be  unable  to  initiate  an  investigation  on 
this  individual  on  this  evidence  only  even  if  their  participation 
is  televised.   Are  we  really  to  believe  that  such  reports,  of 
themselves,  will  not  cause  great  morale  and  discipline  problems 
within  the  ranks  of  this  unit?   Don't  you  believe  that  local 
commanders  must  be  given  much  more  flexibility  in  preserving  the 
good  order,  morale,  and  discipline  of  their  units  than  provided 
by  this  new  policy? 

General  Mundy:   I  believe  that  once  the  new  policy  is  explained 
and  implemented,  our  Marines  will  realize  that  the  actions  you 
describe  could  have  an  adverse  impact  on  the  dynamics  of  their 
unit.   Therefore  I  would  hope  that  those  individuals  who  may 
contemplate  participating  in  these  activities  will  understand  the 
inadvertent  results  of  their  behavior.   Further,  the  new  policy 
is  conduct  oriented.   While  presence  at  a  gay  bar  or  a  homosexual 
parade  is  permitted,  without  command  interference,  any  homosexual 
conduct  displayed  during  those  activities  may  become  the  basis 
for  investigation.   Furthermore,  although  infrequent  attendance 
at  the  above  listed  activities  without  any  other  homosexual 
conduct  is  permitted  under  the  new  policy,  recurrent  attendance 
by  a  Marine  can  provide  a  commander  sufficient  basis  to  initiate 
an  inquiry  or  investigation  and  separation  proceedings. 

Sharing  your  concerns  for  the  cohesion  and  the  combat 
effectiveness  of  our  units,  I  believe  that  the  policy  does  give 
the  local  commander  a  workable  and  flexible  means  of  enforcing 
the  good  order,  morale,  and  discipline  of  their  units. 
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HOUSE  ARMED  SERVICES  COMMITTEE 

HEARING  ON  HOMOSEXUAL  POLICY 

21  JULY  93 

QUESTION  FOR  THE  RECORD 

QUESTION  NUMBER   ^ 


Mr .  Montgomery 

Question:   I  understand  that  there  may  be  a  problem  with  the 
administrative  aspects  for  the  National  Guard  and  Reserves.   When 
an  individual  is  identified  for  separation  in  the  active 
components,  separation  boards  are  convened  very  quickly,  the 
individuals  have  immediate  access  to  an  attorney  and  process  is 
completed  in  a  very  short  time. 

In  the  Guard  and  Reserves,  it  takes  as  much  as  12  to  18  months  to 
complete  a  board  action.   Since  the  military  attorneys  are 
drilling  members  just  like  the  gay  individual,  they  only  have  one 
weekend  a  month  to  work  the  case.   The  Board  members  likewise  are 
only  available  during  drill  weekends  causing  the  process  to 
stretch-out. 

Have  you  given  any  consideration  in  your  policy  and  implementing 
instructions  to  addressing  this  issue  and/ or  speeding  this 
process  up.   The  longer  it  takes  to  separate  an  individual  will 
detract  from  training  and  readiness. 

General  Mundy:   I  agree  that  long  delays  in  separating 
servicemembers  whether  from  the  Reserves  or  the  active  force,  is 
not  in  the  best  interest  of  either  the  Marine  Corps  or  the 
individual  being  separated. 

To  process  a  Marine  reservist  for  separation  when  a  board  is 
not  involved,  takes  approximately  two  months.   For  cases  where 
the  Marine  reservist  requests  a  board,  the  processing  time  is 
three  to  four  months.   I  believe  that  currently  we  can  process 
these  individuals  in  the  time  freune  cited,  without  a  negative 
impact  on  our  Marine  Corps  Reserve  units. 
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Cost  Factors 

Mr.  Dornan:  Gentlemen,  cost  has  been  cited  as  a  factor  In  favor 
UNCLASSIFIED      of  lifting  the  ban  due  to  the  funds  used  to  Investigate  and  dismiss 
homosexuals.  However,  according  to  the  often  cited  GAO  Report, 
"Basically,  only  the  costs  of  recruiting  and  training  the  personnel 
needed  to  replace  those  discharged  for  homosexuality  could  be 
readily  estimated."  Would  you  agree  that  based  upon  this  logic,  we 
should  keep  the  some  100,000  military  personnel  scheduled  to  be 
dismissed  under  the  President's  FY  94  defense  cuts?  Also,  what 
about  the  estimated  cost  of  retaining  and  treating  those  with  a  high 
chance  of  contracting  the  AIDS  virus  and  other  diseases?  What  is 
the  cost  of  lifting  the  ban  against  homosexuals  In  these  terms, 
especially  during  a  time  of  scarce  defense  resources? 

General  Powell:  When  GAO  estimated  the  cost  of  separating 
Service  members  for  homosexuality,  they  apparently  assumed  that  none 
of  those  separated  would  have  been  lost  through  normal  attrition. 
The  Department  of  Defense  separates  about  300,000  men  and  women 
every  year  for  various  reasons — retirement,  attrition,  medical,  or 
disciplinary  Infractions.  Homosexuals  make  up  less  than  one-third 
of  1  percent  of  that  total.  Moreover,  due  to  the  drawdown  of  our 
forces,  if  the  approximately  1,000  personnel  separated  annually  for 
homosexuality  had  not  been  discharged,  we  would  have  had  to  either 
discharge  1,000  other  personnel  or  reduce  accessions  by  1,000.  Due 
to  this  logic  trail,  there  were  no  replacement  costs  during  the 
period  cited  by  the  report. 

As  to  the  question  of  medical  costs,  treatment  for  active  duty 
Service  members  who  are  HIV  positive  Is  regarded  by  the  medical 
community  much  the  same  as  any  other  long  term,  progressive  disease, 
such  as  diabetes  or  cancer.  The  soldier,  sailor,  airman,  or  Marine 
Is  medically  evaluated  to  determine  his  or  her  level  of  fitness.  If 
the  doctors  decide  that  he  or  she  Is  not  physically  able  to  perform 
In  the  military,  he  or  she  Is  separated  or  medically  retired.  As  I 
understand  It,  DOD  does  not  track  costs  of  treating  specific 
diseases,  but  It  is  significant  to  note  that  as  of  June  1993,  there 
were  only  1,500  active  duty  members— D0D-w1de~who  were  HIV  positive. 
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Effect  on  Recruitment 

Mr.  Dornan:  Besides  being  military  officers,  many  of  you  are 
UNCLASSIFIED     also  fathers  and  most  of  you  are  grandfathers.  In  terms  of  future 
recruitment  of  high  quality,  highly  motivated  personnel,  what  will 
be  the  effect  of  lifting  the  ban?  Based  upon  what  you  know  about 
the  forced  Intimacy  found  In  the  military,  especially  In  the 
barracks  or  on  board  ship,  would  you  still  recommend  to  your  sons  or 
daughters  not  yet  on  active  duty  to  volunteer  for  service? 

General  Powell:  Since  the  President's  announcement  concerning 
the  new  policy,  we  have  seen  tensions  easing  within  the  forces  as 
our  troops  get  on  with  the  business  of  defending  the  nation  without 
this  detractor.  I  believe  that  If  the  policy  Is  clearly  explained 
and  understood.  If  we  show  our  support  for  the  President's  plan,  and 
confirm  that  nothing  has  changed  that  will  degrade  the  best  fighting 
force  In  the  world,  the  tensions  within  the  American  public — our 
recruiting  pool — will  also  ease. 

My  35  years  In  the  Army  have  been  full  and  rewarding.  I  don't 
believe  that  the  pride  and  satisfaction  I  have  felt  and  the  friends 
I  have  been  privileged  to  meet  and  serve  with  will  ever  be  matched. 
I  want  my  children,  as  I  do  all  of  our  youth,  to  follow  their  own 
star  and  to  live  to  their  greatest  potential.  Yes,  I  would 
recommend  this  life  to  my  children. 
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Investigation  Policy 

Mr.  Dornan:  If,  under  the  new  policy,  a  junior  commander  learns 
UNCLASSIFIED      from  his  troops  that  one  of  their  comrades  frequents  "gay" 

homosexual  bars  or  hot  tub  houses,  homosexual,  lesbian  and  bisexual 
marches,  he  or  she  will  be  unable  to  Initiate  an  Investigation  on 
this  Individual  on  this  evidence  only,  even  If  their  participation 
Is  televised.  Are  we  really  to  believe  that  such  reports,  of 
themselves,  will  not  cause  great  morale  and  discipline  problems 
within  the  ranks  of  this  unit?  Don't  you  believe  that  local 
commanders  must  be  given  much  more  flexibility  In  preserving  the 
good  order,  morale,  and  discipline  of  their  units  than  provided  by 
this  new  policy? 

General  Powell:  I  have  great  faith  In  the  ability  of  our 
commanders  to  bring  adult,  mature  judgment  to  these  very,  very 
complex  Issues,  just  as  they  bring  adult,  mature  judgment  to  all  of 
the  complex  Issues  that  they  face  In  the  orderly  room  and  In  the 
captains' -•  cabin  aboard  a  ship.  We  would  expect  that  a  commander 
will  assemble  all  of  the  Information  available,  to  determine  whether 
the  events  are  benign  or  whether  a  pattern  Is  occurring,  to  take 
Into  account  the  well-being  of  his  or  her  unit— the  morale  and 
discipline  within  the  ranks.  There  Is  nothing  In  the  new  policy 
that  precludes  a  commander  from  doing  this.  We  are  placing  this  In 
the  hands  of  experienced  leaders  who  will  decide,  based  on  the 
collection  of  facts,  whether  further  Investigation  Is  warranted. 
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Timely  Separation  Boards  for  the  National  Guard  and  Reserves 

Mr.  Montgomery:  I  understand  that  there  may  be  a  problem  with 
UNCLASSIFIED      the  administrative  aspects  for  the  National  Guard  and  Reserves. 
Hhen  an  Individual  Is  Identified  for  separation  In  the  active 
components,  separation  boards  are  convened  very  quickly,  the 
Individuals  have  Immediate  access  to  an  attorney  and  the  process  Is 
completed  In  a  very  short  time.  In  the  Guard  and  Reserves,  It  takes 
as  much  as  12  to  18  months  to  complete  a  board  action.  Since  the 
military  attorneys  are  drilling  members  Just  like  the  gay 
Individual,  they  only  have  one  weekend  a  month  to  work  the  case. 
The  Board  members  likewise  are  only  available  during  drill  weekends 
causing  the  process  to  stretch-out.  Have  you  given  any 
consideration  In  your  policy  and  Implementation  Instructions  to 
addressing  this  Issue  and/or  speeding  this  process  up?  The  longer 
It  takes  to  separate  an  Individual  will  detract  from  training  and 
readiness. 

General  Powell:  I  will  defer  to  the  Service  chiefs  to  provide 
specifics  on  your  question,  but,  currently,  we  are  working  out  the 
details  necessary  for  Implementing  the  policy.  I  will  ensure  that 
this  Issue  Is  reviewed. 
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COSTS  OF  LZFTINO  THE  BAN  ON  HOMOSEXUALS 

Mr.  Dornan.   Gentlemen,  cost  has  been 
cited  as  a  factor  in  favor  of  lifting  the  ban 
due  to  the  funds  used  to  investigate  and 
dismiss  homosexuals.   However,  according  to 
the  often  cited  GAO  Report,  "Basically,  only 
the  costs  of  recruiting  and  training  the 
personnel  needed  to  replace  those  discharged 
for  homosexuality  could  be  readily 
estimated."  Would  you  agree  that  based  upon 
this  logic,  we  should  keep  some  of  the 
100,000  military  personnel  scheduled  to  be 
dismissed  under  the  President's  FY  94  defense 
cuts? 

General  Sullivan.   No.   In  fact,  the 
opposite  is  true.   The  Army's  strength 
reduction  in  FY94  is  a  function  of  structure 
demands  and  budgeting  cuts.   Lifting  the  ban 
on  homosexuals  will  reduce  the  number  of 
homosexual  discharges  previously  projected 
for  Fy94.   However,  over  the  past  five  years, 
homosexual  discharges  have  accounted  for  only 
.15%  of  enlisted  losses  and  .03%  of  officer 
losses.   Based  on  our  total  loss  projection 
for  FY94,  this  represents  approximately  150 
enlisted  and  3  officer  losses  due  to 
homosexual  discharge.   These  nvimbers  are  so 
small  that  any  reduction  which  results  from 
lifting  the  ban  will  not  significantly  affect 
our  strength  reduction  in  FY94. 

Mr.  Dornan.   What  is  the  cost  of  lifting 
the  ban  against  homosexuals  in  these  terms, 
especially  during  a  time  of  scarce  defense 
resources? 

General  Sullivan.   Because  the  number  of 
homosexuals  was  small,  the  change  in  the 
homosexual  policy  will  neither  save  nor  cost 
a  significant  sum  of  money  in  the  overall 
annual  personnel  program. 
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COSTS  OF  LIFTING  THE  BAN  ON  HOMOSEXUALS 


Mr.  Dornan.   Gentlemen,  cost  has  been  cited  as  a  factor  in  favor 
of  lifting  the  ban  due  to  the  funds  used  to  investigate  and  dismiss 
homosexuals.   However,  according  to  the  often  cited  GAO  Report, 
"Basically,  only  the  costs  of  recruiting  and  training  the  personnel 
needed  to  replace  those  discharged  for  homosexuality  could  be  readily 
estimated."   What  about  the  estimated  cost  of  retaining  and  treating 
those  with  a  high  chance  of  contracting  the  AIDS  virus  and  other 
diseases? 

General  Sullivan.   The  total  medical  care  cost  for  an 
HIV-infected  soldier  from  diagnosis  to  medical  discharge  is 
approximately  $20,600.   We  derived  our  estimated  cost  based  on  the 
following  assumptions  and  facts. 

It  is  DoD  policy  to  not  separate  active  duty  personnel  solely  on 
the  basis  of  testing  serologically  positive  for  HIV  infection  as  long 
as  they  are  otherwise  deemed  to  be  fit  for  duty.  The  median  length  of 
time  between  the  time  a  soldier  acquires  HIV  infection  and  medical 
discharge  for  HIV  disease  is  approximately  four  years. 

The  medical  care  costs  for  asymptomatic  HIV-infected  soldiers 
while  on  active  duty  primarily  consist  of  the  initial  staging 
hospitalization  and  reevaluation  staging  performed  either  annually  or 
semiannually  thereafter.   The  cost  associated  with  the  initial 
staging  is  approximately  $4000.   Reevaluation  staging  does  not 
usually  require  as  long  a  hospital  stay  as  the  initial  staging, 
therefore  the  cost  is  less,  estimated  at  $2400  per  episode. 

At  a  certain  point  in  the  HIV  disease  progression,  the  patient  is 
typically  prescribed  AZT,  costing  approximately  $2200  per  patient  per 
year. 

Given  the  assumptions  listed  above,  a  soldier  may  expect  to  have 
an  initial  staging  evaluation;  six  subsequent  reevaluations,  and  a 
year  of  AZT  prophylaxis  before  being  medically  discharged.   The  total 
medical  care  cost  for  an  HIV-infected  soldier  from  diagnosis  to 
medical  discharge  is  thus  approximately  $20,600.   This  figure  does 
not  take  into  account  lost  duty  and  training  time,  cost  of 
psychosocial  counseling  and  support  by  medical  and  non-medical 
professionals,  administrative  costs  such  as  travel  to  and  from 
medical  centers,  the  cost  of  processing  of  discharges,  etc. 


Mr.  Dornan.   What  is  the  cost  of  lifting  the  ban  against 
homosexuals  in  these  terms,  especially  during  a  time  of  scarce 
defense  resources? 

General  Sullivan.   Over  the  last  five  years,  homosexual 
discharges  have  accounted  for  about  0.18%  of  Army  strength  loss. 
Based  on  our  loss  projection  for  Fy94,  this  represent  153  soldiers 
lost  due  to  homosexual  discharge.   If  we  worst  case  these  153 
soldiers  and  assume  that  because  of  their  life  style  they  all 
eventually  became  HIV(+),  then  the  anticipated  medical  cost  would  be 
the  $20,600,  previously  outlined,  multiplied  by  153  or  roughly  an 
additional  3.2  million  dollars. 
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HOMOSEXUALITY  AND  RECRUITMENT  IN  THE  ARMED  FORCES 

Mr.  Dornan.   Besides  being  military  officers,  many 
of  you  are  also  fathers  and  most  of  you  grandfathers. 
In  terms  of  future  recruitment  of  high  quality,  highly 
motivated  personnel,  what  will  be  the  effect  of  lifting 
the  ban? 

General  Sullivan.   Many  of  the  national  opinion 
polls  taken  during  the  height  of  the  policy  debate 
indicate  that  the  majority  of  Americans  do  not  approve 
of  the  homosexual  lifestyle.   That  fact  is  supported  by 
the  many  letters  (over  1500)  sent  to  my  office  which 
have  overwhelmingly  (10-1)  opposed  lifting  the  ban. 
Those  two  facts  alone  would  indicate  that  parents  will 
be  reluctant  to  encourage  their  sons  and  daughters  to 
enlist  if  "open"  homosexuals  are  allowed  to  serve  in  the 
military. 

Likewise,  as  I  talk  with  soldiers  about  this  issue 
the  recurring  theme  I  hear  is  that  soldiers  are 
unwilling  to  share  living  space  with  openly  homosexual 
individuals.   You  must  remember  that  being  a  soldier 
bears  little  resemblance  to  any  civilian  job.   Many 
soldiers  experience  a  forced  association  24  hours  a  day. 
They  work  together;  they  eat  together;  they  share  living 
space  together;  they  train  together;  they  shop  for 
groceries  together;  they  worship  together.   Forced 
association  and  the  expressed  reluctance  of  soldiers  to 
"live"  with  homosexuals  would  lead  me  to  believe  that 
allowing  homosexuals  to  serve  would  have  a  negative 
impact  on  recruitment. 

Mr.  Dornan.   Based  on  what  you  know  about  the 
forced  intimacy  found  in  the  military  ,  especially  in 
barracks  or  on  board  ship,  would  you  still  recommend  to 
your  sons  or  daughters  not  yet  on  active  duty  to 
volunteer  for  service? 

General  Sullivan.   Your  question  raises  a  larger 
issue  for  me.   I  believe  that  allowing  open  homosexuals 
to  serve  in  the  military  will  be  a  detriment  to  military 
readiness;  cohesion,  mutual  trust  and  the  esprit 
necessary  to  effectively  fight  and  win  wars  will  suffer. 
I  firmly  believe  that  my  children  and  grandchildren  must 
make  up  their  own  minds  and  make  their  own  choices. 
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Mr.  Dornan.   If  under  the  new  policy,  a  junior 
commander  learns  from  his  troops  that  one  of  their 
comrades  frequents  "gay"  homosexual  bars  or  hot  tub 
houses  and  attends  homosexual,  lesbian  and  bisexual 
marches  he  or  she  will  be  unable  to  initiate  an 
investigation  on  this  individual  on  the  evidence  only 
even  if  their  participation  is  televised.   Are  we  really 
to  believe  that  such  reports,  of  themselves,  will  not 
cause  great  morale  and  discipline  problems  within  the 
ranks  of  this  unit?  Don't  you  believe  that  local 
commanders  must  be  given  much  more  flexibility  in 
preserving  the  good  order,  morale  and  discipline  of 
their  units  than  provided  for  by  this  new  policy. 

General  Sullivan.   As  I  have  previously  indicated, 
I  fully  support  the  President's  policy.   I  believe  that 
the  policy  provides  the  commander  the  flexibility  and 
resources  necessary  to  effectively  deal  with  homosexuals 
in  the  military  and  in  the  process  maintain  good  order, 
morale  and  discipline.   I  do  agree  that  the  commander 
must  always  have  the  prerogative  to  exercise  his  best 
judgement  in  safeguarding  the  units  cohesion  and  combat 
readiness. 
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Mr.  Montgomery.   I  understand  that  there  may  be  a  problem  with 
the  administrative  aspects  for  the  National  Guard  and  Reserves. 
When  an  Individual  Is  Identified  for  separation  In  the  active 
components,  selection  boards  are  convened  very  quickly.   The 
Individuals  have  immediate  access  to  an  attorney,  and  the  process  Is 
completed  In  a  very  short  time. 

In  the  Guard  and  Reserves,  It  takes  as  much  as  12  to  18  months 
to  complete  the  board  action.   Since  the  military  attorneys  are 
drilling  members  Just  like  the  gay  Individual,  they  only  have  one 
weekend  a  month  to  work  the  case.   The  Board  members  likewise  are 
only  available  during  drill  weekends  causing  the  process  to  stretch 
out. 

Have  you  given  any  consideration  in  your  policy  and  implementing 
instructions  to  addressing  this  Issue  and/or  speeding  this  process 
up?   The  longer  it  takes  to  separate  an  individual  will  detract  from 
training  and  readiness. 

General  Sullivan.   There  is  no  question  that  Reserve  Component 
and  National  Guard  Commanders,  compared  to  their  counterparts,  are 
at  a  disadvantage  in  the  timely  processing  of  administrative 
separation  actions.   The  time  length  of  12-18  months  to  complete  a 
separation  board  action  is  an  exception  to  the  rule  and  not 
necessarily  the  norm.   A  more  adequate  time  line  ranges  from  6-9 
months.  It  should  also  be  noted  that  In  some  cases,  if  a  board  action 
Is  not  completed  during  the  drill  weekend,  the  action  Is  continued 
during  the  unit's  next  regularly  scheduled  administrative  drill  night 
held  once  a  week  to  conclude  the  action  In  the  best  timely  and 
equitable  manner  possible.   When  the  basis  for  separation  is 
homosexuality  and  the  soldier  requests  separation  in  writing  or  does 
not  otherwise  contest  the  separation,  the  separation  action  is 
conducted  as  expeditiously  as  possible  under  the  appropriate 
regulations.   Usually  this  can  be  accomplished  within  30  days.   In 
all  cases  where  the  sole  basis  for  separation  is  homosexuality  and 
the  soldier  does  not  request  separation  nor  contests  the  separation 
action,  separation  proceedings  to  Include  board  hearings  that 
provide  due  process  are  conducted  in  as  timely  a  manner  as  possible. 
The  Army  Reserve  does  not  believe  that  any  further  means  are 
necessary  in  this  area  for  the  processing  of  homosexual  discharges. 
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The  National  Guard  does  not  believe  that  any  expedient  measures 
are  needed  In  the  area  of  processing  homosexuals  for  discharge.   This 
Is  based  on  the  fact  that  the  Guard  has  had  relatively  few  actions, 
approximately  20  per  year  over  the  past  7  years,  and  the  commander  of 
the  soldier  has  the  option  of  placing  the  Individual  In  an  inactive 
status  during  the  preliminary  and  post  board  actions.   Also,  if  the 
soldier  desires  discharge  and  waives  his  or  her  right  to  a  board  then 
the  process  is  normally  completed  within  30  days.   The  later  case  Is 
the  norm,  as  individuals  in  the  drilling  Guard  are  normally  only 
under  the  commander's  control  and  observation  for  2  days  a  month  and 
15  days  a  year  during  annual  training;  making  observation  a  credible 
probable  cause  for  an  investigation  and  discharge  for  homosexuality 
unlikely  unless  the  soldier  self  declares  their  homosexuality. 

Regarding  the  issue  overall,  it  is  important  to  note  that  the 
Army  can  not  unilaterally  change  policies  to  speed  up  the  separation 
process.   Separation  policy  emanates  from  OSD  (e.g.,  DoD  Directive 
1332.14;  SUBJECT:   Enlisted  Administrative  Separations)  and  is 
binding  on  the  Military  Services.   Such  policy  covers  both  active 
duty  and  the  reserves  (not  on  active  duty)  equally,  with  Identical 
due  process  provisions  (i.e.  right  to  consult  with  counsel, 
entitlement  to  board  hearings,  etc.).   Therefore,  If  the  Array 
attempted  to  change  the  rules  overall  to  achieve  short  cuts  to  speed 
up  the  reserve's  separation  processings,  the  Array  would  in  itself, 
violate  DoD  directives  governing  administrative  separations  and  be 
liable  to  legal  ramifications.   Currently,  there  is  no 
evidence  to  indicate  that  the  tirae  taken  to  separate  an  individual 
has  any  direct  irapact  that  detracts  frora  training  and  readiness  in 
the  Guard  and  Reserve . 


House  of  Representatives, 
Committee  on  Armed  Services, 
Military  Forces  and  Personnel  Subcommittee, 

Washington,  DC,  Thursday,  July  22,  1993. 

The  subcommittee  met,  pursuant  to  call,  at  10:30  a.m.  in  room 
2118,  Raybum  House  Office  Building,  Hon.  Ike  Skelton  (chairman 
of  the  subcommittee)  presiding. 

STATEMENT  OF  HON.  IKE  SKELTON,  A  REPRESENTATIVE 
FROM  MISSOURI,  CHAIRMAN,  SUBCOMMITTEE  ON  MILITARY 
FORCES  AND  PERSONNEL 

Mr.  Skelton,  Ladies  and  gentlemen,  the  hearing  will  come  to 
order. 

This  is  a  hearing  by  the  MiHtary  Forces  and  Personnel  Sub- 
committee, Armed  Services  Committee.  Today  the  subcommittee 
continues  consideration  of  President  Clinton's  recent  policy  to  lift 
the  ban  on  homosexuals  in  the  miUtary,  with  the  final  two  hearings 
in  a  four-part  series.  Today  this  hearing  will  focus  on  legal  ques- 
tions to  determine  if  the  pohcy  is  defendable  in  court,  workable  at 
the  installation  level,  and  most  important,  constitutional. 

During  the  morning  session  the  subcommittee  will  hear  the  De- 
partment of  Defense  perspective;  in  the  afternoon  session,  the  com- 
mittee will  hear  from  attorneys  in  private  practice  and  witnesses 
with  military  law  and  constitutional  experience.  During  the  testi- 
mony by  the  Secretary  of  Defense  and  Joint  Chiefs  of  Staff  in  the 
subcommittee  hearing.  Members'  questioning  was  dominated  by 
questions  on  inconsistencies  and  ambiguities  related  to  the  policy. 

It  has  received  a  great  deal  of  attention  from  Members,  including 
the  authority  of  issue  investigations  and  the  definition  of  credible 
information  standard,  guidelines  for  retention  and  rebuttable  as- 
sumption, definition  of  homosexual  conduct  and  acts,  and  impUca- 
tions  of  evenhanded  enforcement  of  the  Uniform  Code  of  Military 
Justice.  When  pressed  during  questions,  the  witnesses  often  sug- 
gested that  complex  legal  questions  were  best  reserved  for  the  legal 
hearing  where  attorneys  would  be  available  to  address  the  issues. 
I  would  like  to  advise  members  that  our  time  has  come.  We  are 
honored  to  have  the  Honorable  Jamie  Gorelick. 

Ms.  Gorelick.  Thank  you. 

Mr.  Skelton  [continuing].  The  Department  of  Defense  counsel, 
and  Captain  Tim  Keating,  United  States  Nayy»  Director  of  the 
Legal  and  Legislation  Policy  Office  of  the  Assistant  Secretary  of 
Defense  for  Personnel  Readiness.  Both  participated  in  the  formula- 
tion of  the  President's  policy  and  provided  counsel  and  poUcy  to  the 
Department  of  Defense  leadership.  As  was  the  case  in  yesterda/s 
hearings,  the  subcommittee  members  will  be  directed  to  ask  ques- 
tions for  fiill  committee  members  or  non-members  of  the  sub- 
committee on  miUtary  forces  and  personnel. 
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Mr.  Kyi. 

Mr.  Kyl.  Thank  you,  Mr.  Chairman,  and  welcome  to  all  of  you 
who  will  be  testifying  today.  Appreciate  your  being  here.  As  you 
are  aware,  yesterday  we  heard  from  the  Joint  Chiefs  of  Staff  con- 
cerning the  President's  July  19  policy  directive  on  the  status  of  ho- 
mosexuals in  the  military.  They  believe  the  policy  can  be  imple- 
mented, mostly  because  they  believe  that  they  have  wide  discretion 
and  that  the  policy  statement  does  not  change  much  about  their 
discretion  and  about  their  ability  to  enforce  policy. 

In  my  opinion,  the  President's  policy  is  not  a  simple  don't  ask, 
don't  tell,  don't  pursue  proposal.  Some  have  characterized  it  as  a 
legal  quagmire.  I  am  not  sure  I  yet  agree  with  that,  but  I  do  be- 
lieve there  are  numerous  ambiguities  and  questions. 

The  Secretary  of  Defense  said  yesterday,  and  I  thought  quite  cor- 
rectly, that  we  believe  contradictory  things,  and  he  noted  two  of  the 
fundamental  contradictory  things  that  we  believe.  One,  that  homo- 
sexuaUty  is  incompatible  with  military  service;  and  two,  that  homo- 
sexuals have  served  with  distinction.  And  he  said  it  was  our  charge 
to  try  to  bring  some  policy  together  that  reflected  these  contradic- 
tory things. 

And  it  is  not  easy  in  that  he  is  certainly  correct.  As  a  lawyer, 
I  was  frequently  asked  to  do  contradictory  things,  too.  Ordinarily, 
what  lawyers  do  in  that  regard  is  to  fuzz  issues.  They  put  issues 
off  in  time  where  they  create  ambiguities  which  are  subject  to  dif- 
fering interpretations,  depending  upon  your  point  of  view. 

We  all  understand  as  lawyers  that  while  that  may  enable  us  to 
make  temporary  agreements  with  parties  to  a  dispute  or  to  resolve 
political  disputes,  that  in  the  end,  particularly  when  these  are  sure 
to  be  challenged  in  court,  we  are  asking  for  trouble  if  we  don't  nail 
down  legal  issues  and  we  are  not  very  clear  about  where  we  are 
going. 

This  morning  on  television  I  heard  one  of  the  commentators  say 
that — a  lawyer — that  the  policy  is  deliberately  ambiguous,  and  I 
think  that  is  also  true.  And  I  don't  say  that  pejoratively  at  all. 

So  you  will  understand  the  basis  for  a  lot  of  my  questions  this 
morning.  It  is  my  view  that  the  lawyers  were  asked  to  do  almost 
the  impossible  here,  to  square  the  circle.  And  that  there  are  inher- 
ent contradictions  and  ambiguities  that  will  make  it  very  difficult 
to  implement  this  policy,  and  perhaps  difficult  to  sustain  in  the 
court,  though  I  want  to  get  your  views  more  on  that  later. 

In  my  written  statement,  which  I  will  submit  for  the  record,  I 
have  quoted  numerous  news  accounts  of  threats  of  litigation,  of 
statements  that  the  matters  will  be  litigated.  William  Rubison  of 
the  ACLU,  for  example,  is  quoted  as  saying  we  intend  to  bring  a 
lawsuit  immediately  after  it  is  announced. 

There  will  be  multiplicity  of  lawsuits  throughout  the  lower  courts 
that  will  produce  a  sufficiently  large  confusion  to  prompt  the  Su- 

{)reme  Court  to  step  in  and  rule  on  the  matter,  and  that  is  rep- 
icated  by  a  lot  of  other  statements.  I  don't  think  we  can  ignore  the 
fact  that  this  litigation  can  have  some  negative  impact  on  the  im- 
plementation policy  during  the  course  of  all  of  the  sorting  out  proc- 
ess. 

Finally,  yesterday  I  asked  the  Chiefs  a  series  of  questions  based 
upon  the  hypotheticals  that  the  Chairman  asked,  deahng  with  the 
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enforcement  policy.  Again,  the  Chiefs'  basic  conclusion  was,  we 
think  we  will  have  a  lot  of  discretion.  And  so  the  questions  I  will 
be  asking  you  deals  with  just  how  broad  that  discretion  really  is, 
given  the  written  policy  here. 

Questions  that  not  only  go  to  the  central  issue  of  whether  homo- 
sexuality is  incompatible  with  mihtary  service,  but  what  conduct  is 
incompatible,  whether  obvious  manifestation  of  homosexuality 
without  conduct  is  incompatible  with  service,  whether  the  conduct 
must  be  conduct  involving  physical  contact,  whether  the  state- 
ments of  homosexual  orientation  are  incompatible,  and  a  whole 
range  of  nonverbal  statements.  The  Chiefs  could  not  comment  on 
the  general  subject  of  nonverbal  statements.  And  I  would  like  to 
get  your  views  on  that  because  it  seems  to  me  that  that  is  a  fairly 
important  aspect  of  this  whole  thing. 

So  with  that  I  will  submit  my  statement. 

Mr.  Chairman,  I  would  also  like  to  submit  for  inclusion  in  the 
record  the  following  two  statements:  a  statement  by  Charles  V. 
Dale,  who  is  Legislative  Attorney  for  the  American  Law  Division 
of  Congressional  Research  Service,  dated  July  21,  1993;  and  a 
statement  by  Colonel  Christopher  Giaimo,  retired  United  States 
Air  Force,  Deputy  Director  of  Government  Relations,  Retired  Offi- 
cers Association.  I  submit  those  for  the  record. 

Mr.  Skelton.  Without  objection,  they  will  be  submitted. 

[The  statements  follow:] 
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STATEMENT  OF  CHARLES  V.  DALE, 

LEGISLATIVE  ATTORNEY,  AMERICAN  LAW  DIVISION 

CONGRESSIONAL  RESEARCH  SERVICE 


Legal  and  constitutional  challenges  to  the  military  policy  of  excluding 
homosexuals  have  been  largely  unsuccessful.  Most  of  the  early  cases  involved 
personnel  suspected  of  homosexual  conduct  who  argued  that  the  policy  violated 
the  constitutional  right  of  privacy;  that  the  policy  was  infirm  under  the  Equal 
Protection  Clause  because  it  discriminated  against  gays  and  could  not  be 
justified  by  any  legitimate  or  compelling  military  need;  or  that  the  procedure 
applied  by  the  service  to  effect  discharge  did  not  conform  to  procedural  due 
process  requirements.  Later  cases  also  raised  First  Amendment  free  speech 
claims  when  brought  by  admitted  homosexuals  who  had  been  discharged  not  for 
alleged  sexual  conduct  but  rather  because  of  their  "status"  as  revealed  by 
voluntary  statements  to  colleagues,  in  the  press,  or  other  public  fora. 

Due  process  challenges  based  on  the  right  of  privacy  have  been  uniformly 
rejected  by  the  courts  in  these  cases.  Similarly,  federal  appellate  courts  to  date 
have  unanimously  refused  to  accord  "suspect"  status,  or  "heightened"  judicial 
scrutiny,"  to  the  military  policy  regarding  lesbians  and  gay  men  as  is  generally 
applied  to  race  or  gender-based  classifications.  First  Amendment  challenges  to 
the  military  policy  have  fared  little  better.    Open  acknowledgment  by  service 
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members  of  their  homosexual  orientation,  whether  in  the  media  or  otherwise, 
has  not  been  accorded  First  Amendment  protection  because,  in  the  courts'  view, 
such  "acts  of  identification"  do  not  constitute  speech  or  advocacy  entitled  to 
constitutional  protection.  Influencing  these  decisions  is  the  established  tradition 
of  judicial  deference  to  the  military  in  the  governsince  of  its  own  affairs  now 
firmly  embedded  in  the  fabric  of  this  nation's  legal  history. 

Accordingly,  at  least  until  the  recent  Meinhold  decision,  successful  judicial 
challenges  to  the  military's  exclusionary  policy  regarding  homosexuals  were  few 
in  number  and  of  relatively  narrow  legal  significance.  For  example,  Matlovich 
V.  Secretary  of  the  Air  Force,'  involved  an  admitted  homosexual  with  an 
"outstanding"  12-year  record  of  military  service  who  had  not  been  charged  with 
any  homosexual  activity  on  base  or  with  other  servicemen.  Neither  the  court 
of  appeals  nor  the  federal  district  court  on  remand  ever  decided  the  main 
constitutional  challenge  asserted  by  the  petitioner  based  on  the  right  to  privacy. 
Instead,  the  Air  Force  policy,  which  at  that  time  permitted  retention  of 
homosexual  personnel  in  "unusual  circumstances,"  was  held  procedurally 
defective  for  its  lack  of  fair  and  objective  standards  governing  discharge.  In 
other  words,  the  petitioner  was  entitled  to  an  explanation  of  why  the  exception 
did  not  apply  to  him.  Subsequent  to  this  decision,  and  a  similar  one  concerning 
Navy  regulations,  the  Department  of  Defense  issued  revised  regulations 
clarifying  the  exceptions  to  the  policy  of  mandatory  discharge  of  gay 
servicemembers. 


591  F.2d  852  (D.C.Cir.  1978). 
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In  a  more  recent  and  highly  publicized  decision,  Watkins  v.  United  States 
Army,^  the  Ninth  Circuit  en  banc  vacated  a  panel's  constitutional  condemnation 
of  the  DOD  policy  as  violative  of  the  Fifth  Amendment  right  to  equal  protection. 
It  instead  ordered  reinstatement  of  a  homosexual  16-year  veteran  on  equitable 
estoppel  grounds.  The  earlier  panel  ruling  had  determined  that  lesbian  and 
homosexual  persons  constitute  a  "suspect  class"  and  employed  heightened  equal 
protection  scrutiny  to  invalidate  the  Army  policy.  On  rehearing,  however,  the 
full  court  held  that  the  Army  could  not  refuse  reenlistment  to  the  highly  rated 
serviceman  who  had  openly  acknowledged  his  homosexuality  at  the  time  of 
initial  enlistment  and  who  had  consistently  been  reenlisted  despite  the  Army's 
awareness  of  his  sexual  orientation.  Because  it  disposed  of  the  case  on  equitable 
estoppel  grounds,  based  on  the  specific  facts  before  it,  the  en  banc  court  avoided 
any  decision  on  the  constitutional  issues  presented.  Consequently,  the  decision 
has  had  marginal  impact  on  current  military  policy. 

Judicial  analysis  of  federal  equal  protection  claims  fall  into  three  basic 
modes.  First  is  the  lenient  "rational  basis"  standard  that  will  tolerate  most 
legislative  or  executive  action  which  treats  individuals  differently  so  long  as  the 
classification  is  reasonable  and  rationally  related  to  a  legitimate  governmental 
objective.  Certain  classifications  or  distinctions  in  treatment  are  deemed 
"suspect"  or  "quasi-suspect,"  however,  because  they  are  based  on  personal 
characteristics  or  traits  shown  by  experience  to  have  little  or  no  relationship  to 
individual  merit.  Accordingly,  governmental  action  based  on  race,  ethnicity,  and 
alienage  are  deemed  "suspect"  and  will  be  subjected  to  "strict"  judicial  scrutiny. 


2  875  F.2d  699  (9th  Cir.  1989),  affg  en  banc  on  other  grounds,  847  F.2d 

1328  (9th  Cir.  1988),  cert,  denied  111  S.  Ct.  384  (1990). 
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In  addition,  the  Court  has  adopted  an  intermediate  standard  of  judicial  review 
for  certain  other  "quasi-suspect"  classifications-namely  those  based  on  gender 
or  illegitimacy-which  call  for  heightened  scrutiny.  Governmental  actions  that 
burden  members  of  a  suspect  or  quasi-suspect  class  call  for  a  higher  level  of 
justification  both  in  terms  of  the  weight  of  the  government's  interest  and  the 
degree  of  relationship  to  the  interest  served. 

The  Supreme  Court's  ruling  in  Bowers  v.  Hardwick,^  narrowly  upholding 
application  of  a  Georgia  anti-sodomy  statute  to  private  consensual  homosexual 
acts,  has  shaped  development  of  equal  protection  doctine  in  the  sexual 
orientation  arena.  Bowers  was  a  "conduct"  case  predicated  on  the  Court's 
determination  that  there  was  no  due  process  privacy  right  or  "fundamental" 
liberty  interest  in  homosexual  sodomy.  Nonetheless  the  decision  has  repeatedly 
been  invoked  in  the  equal  protection  context  as  support  for  restrained  judicial 
review  of  governmental  classifications  based  on  sexual  orientation.  The  result 
has  been  unanimous  refusal  by  federal  appellate  courts  to  date  to  accord  suspect 
status,  or  heightened  judicial  review,  to  the  military  policy  regarding 
homosexuals. 

Applying  the  more  lenient  equal  protection  standard,  the  courts  have 
usually  had  little  difficulty  accepting  as  "rational"  the  military's  justifications  for 
its  homosexual  policy.  In  Belter  v.  Middendorf*  the  Ninth  Circuit  accepted  all 
of  the    military's  justifications  and  upheld  the  Navy  policy  as  applied  to  the 


^         478  U.S.  186  (1986). 

*         632  F.2d   788   (9th   Cir.   1980),  cert,   denied  sub.   nom.  Miller  v. 
Weinberger,  454  U.S.  855  (1981). 
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discharge  of  three  enUsted  personnel  who  had  engaged  in  homosexual  acts. 

Judge  (now  Justice)  Kennedy  wrote  that: 

The  Navy  can  act  to  protect  the  fabric  of  military  life,  to 
preserve  the  integrity  of  the  recruiting  process,  to  maintain 
the  discipline  of  personnel  in  active  service,  and  to  insure  the 
acceptance  of  men  and  women  in  the  military,  who  are 
sometimes  stationed  in  foreign  countries  with  cultures 
different  from  our  own. 

Furthermore,  although  he  felt  the  policy  was  "perhaps  broader  than  necessary 

to  accomplish  some  of  its  goals,"  Judge  Kennedy  concluded  that  it  "represents  a 

reasonable  effort  to  accommodate  the  needs  of  the  Government  with  the 

interests  of  the  individual."   In  Dronenburg  v.  Zech^  Judge  Bork  wrote  for  the 

D.C.  Circuit  in  another  case  involving  homosexual  conduct  that  "[t]he  effects  of 

homosexual  conduct  vvrithin  a  naval  or  military  unit  are  almost  certain  to  be 

harmful  to  morale  and  discipline."   Finally,  in  Ben-Shalom  v.  Marsh,^  a  status 

(not  conduct)  case,  the  Seventh  Circuit  ruled  that  military  discharge  due  to  a 

declaration  of  lesbianism  did  not  violate  the  First  Amendment,  and  that  the 

Army  regulation  barring  homosexuals  passed  rational  basis  equal  protection 

review. 

A  recent  judicial  development  that  may  forecast  invigorated  scrutiny  into 

the  military's  justifications  for  excluding  homosexuals  is  the  Ninth  Circuit 

decision  in  Pruitt  v.  Cheney.''   Pruitt  was  an  officer  in  the  U.S.  Army  Reserve 

with  an  "outstanding"  record  in  both  active  and  reserve  duty.  Although  it  had 

no  evidence  of  homosexual  acts  on  her  part,  the  Army  moved  to  revoke  Pruitt's 

'         741  F.2d  1388  (D.C.  Cir.  1984). 

^  881  F.2d  454  (7th  Cir.  1989),  cert  denied  sub  nom.  BenShalom  v.  Stone, 

494  U.S.  1004  (1990). 

■^         963  F.2d  1160  (9th  Cir.  1992). 
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security  clearance  and  discharge  her  after  she  revealed,  in  a  Los  Angeles  Times 

interview,  that  she  was  a  lesbian  and  had  twice  participated  in  ceremonies  of 

marriage  to  other  women.    Pruitt  thereafter  challenged  the  Army's  actions, 

which  were  based  solely  on  her  own  admissions  of  homosexuality,  as  a  violation 

of  free  speech  rights.    This  First  Amendment  claim  was  rejected  by  both  the 

district  and  appellate  court  on  the  rationale  that  Pruitt's  admission  of  her 

homosexual  status  was  not  protected  speech.    The  gist  of  the  Ninth  Circuit's 

rationale  on  the  First  Amendment  question  is  revealed  in  the  following  brief 

passage: 

The  Army  did  not  discharge  Pruitt  because  she  spoke 
candidly  about  her  sexuality  to  a  newspaper.  Nor  did  it 
discharge  her  for  publicly  expressing  her  views  on  a 
timely  and  controversial  subject,  or  for  demonstrating 
compassion  for  and  association  with  homosexuals.  The 
Army  discharged  Pruitt  because  she  admitted  to  being 
homosexual,  .Pruitt's     admission,     like     most 

admissions,  was  made  in  speech,  but  that  does  not  mean 
that  the  first  amendment  precludes  the  use  of  the 
admission  as  evidence  of  the  fact  admitted.  .  .  .The 
question  is  not  whether  the  Army  is  free  to  discharge 
her  for  her  speech,  because  it  did  not  do  so.  The 
question  is  whether  the  Army  is  entitled  to  discharge 
her  for  her  homosexuality--an  issue  not  encompassed  by 
Pruitt's  first  amendment  claim.' 

The  appeals  court  did  hold,  however,  that  the  Army  had  not  demonstrated  the 

rational  basis  for  its  regulation  and  that  Pruitt  had  the  right  to  a  hearing  on 

the  equal  protection  claim.    Moreover,  the  decision  departs  from  Seller  and 

related  precedent  by  relying  on  two  Supreme  Court  rulings  which  stand  for  the 

principle  that  governmental  denial  of  equal  protection  is  never  justified  by  the 

antipathy  of  others  towards  the  group  adversely  affected. 


Id.  at  1163-64. 
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In  the  more  recent  of  these,  City  of  Cleburne  v.  Cleburne  Living  Center, 
Inc.,^  the  Court  invalidated  under  rational  basis  equal  protection  analysis  the 
refusal  of  a  city  to  permit  construction  of  a  group  home  for  the  mentally 
retarded.  Although  neither  a  suspect  nor  quasi-suspect  class  was  involved,  the 
city's  justifications  for  denying  a  permit  were  rejected.  The  Court  reasoned  that 
popular  fear  and  hostility  directed  towards  a  disfavored  group~the  disabled  in 
that  case-was  not  a  legitimate  basis  for  governmental  action.  Stereotypical 
attitudes  regarding  the  disabled  did  not  provide  a  rational  basis  for  regulations 
limiting  housing  choices  for  that  group  within  the  city.  Palmare  v.  Sidoti^° 
was  an  earlier  case  which  struck  down  a  denial  of  child  custody  based  upon 
social  disapproval  of  the  interracial  marriage  of  the  mother.  The  Supreme  Court 
declared  that  "[t]he  Constitution  cannot  control  such  prejudices  but  neither  can 
it  tolerate  them.  Private  biases  may  be  outside  the  reach  of  the  law,  but  the  law 
cannot,  directly  or  indirectly,  give  them  effect."  If  applied  in  the  sexual 
orientation  area,  the  Cleburne  test  could  impose  on  the  military  a  weightier 
burden  for  justifying  its  policies  as  reasonable  based  on  factual  evidence 
presented  to  the  court. 

The  Federal  Government  has  appealed  to  the  Ninth  U.S.  Circuit  Court  of 
Appeals  a  ruling  by  U.S.  District  Judge  Terry  Hatter  which  permanently 
enjoined  the  Defense  Department  from  "discharging  or  denying  enlistment  to 
any  person  based  on  sexual  orientation  in  the  absence  of  sexual  misconduct 
which   interferes  with  the   military  mission."      Judge  Hatter's  decision  in 


8         473  U.S.  432  (1985). 
•o        466  U.S.  429  (1984). 
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Meinhold  v.  U.S.  Department  of  Defense^^  appears  an  outgrowth  of  the  Ninth 
Circuit's  reluctance  in  Pruitt  to  apply  a  rule  of  judicial  deference  to  the  "military 
judgment"  in  favor  of  more  active  judicial  inquiry  into  the  "factual  basis"  for  the 
current  military  policy.  The  government's  justification  in  Meinhold  reflected 
traditional  military  concerns  for  maintaining  discipline,  good  order  and  morale; 
fostering  mutual  trust  and  confidence  among  service  members;  the  need  to 
recruit  and  retain  servicemembers;  and  maintaining  public  acceptability.  The 
factual  record  presented  by  the  Defense  Department,  however,  failed  to  persuade 
the  court  of  a  "rational  basis"  for  the  homosexual  ban  which  was  instead  found 
to  be  "based  on  cultural  myths  and  false  stereotypes."  Judge  Hatter  found,  in 
particular,  that  three  Defense  Department  studies  undermined  the  basic  defense 
contention  that  the  military  judgment  was  necessarily  so  "subjective"  that  it  was 
"not  susceptible  to  scientific  or  sociological  analysis." 

The  district  court  ruling  in  Meinhold  appears  the  broadest  decision  to  date 
invalidating  the  military  discharge  of  a  service  member  based  on  his  status  as 
a  homosexual.  The  case  was  decided  in  the  plaintiffs  favor  on  cross  motions  for 
summary  judgment,  based  on  Judge  Hatter's  conclusion  that  there  was  no 
dispute  between  the  parties  as  to  relevant  facts  which  would  preclude  a  legal 
determination.  Summary  judgment  is  appropriate  only  when  there  is  "no 
genuine  issue  of  material  fact"  so  that  a  reviewing  court  can  resolve  the  issues 
presented  as  a  matter  of  law  based  upon  the  briefs  and  arguments  of  the  parties. 
Accordingly,  such  determinations  may,  and  often  do,  precede  actual  taking  of 
witness  testimony  or  documentary  evidence  in  the  case,  thereby  avoiding  the 
need  for  a  full  blown  trial.    Secondly,  while  the  case  challenged  the  military's 

"        808  F.  Supp.  1455  (C.D.Cal.  1993). 
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personnel  actions  with  respect  to  an  individual  service  member,  neither  the 
court's  ultimate  legal  determination  nor  the  scope  of  its  injunction  was  limited 
to  the  administrative  procedures  or  policy  as  applied  to  the  particular  case.  As 
noted,  the  court  seems  to  apply  active  judicial  review  in  the  Pruitt  mode  to  find 
that  the  current  military  policy  regarding  homosexuals  violated  constitutional 
equal  protection  based  on  traditional  "rational  basis"  analysis.  In  this  manner, 
Judge  Hatter's  approach  may  effectively  achieve  heightened  judicial  scrutiny  of 
the  military's  policy  without  the  necessity  of  first  finding  homosexuality  to  be 
a  suspect  classification— a  step  the  courts  have  heretofore  been  unwilling  to  take. 

Another  salient  feature  of  Judge  Hatter's  decision  is  the  breadth  of  his 
injunctive  order.  In  addition  to  compelling  Meinhold's  reinstatement,  the  decree 
permanently  enjoins  "[t]he  Department  of  Defense"  from  applying  its  discharge 
or  reinstatement  policy  to  "any  person"  based  on  homosexual  status  absent 
"sexual  conduct"  interfering  with  the  military  mission.  In  other  words,  on  its 
face,  the  order  appears  to  block  all  government  proceedings  to  discharge  any 
service-person  because  of  homosexuality  unrelated  to  charges  of  sexual 
misconduct.  The  injunction  may  thus  have  nationwide  effect  and  preclude  all 
enforcement  of  the  military  policy  in  non-conduct  cases. 

As  a  general  proposition,  the  jurisdiction  of  federal  district  courts  is 
territorially  restricted,  and  the  decisions  of  such  inferior  tribunals  are  not 
binding  precedent  in  cases  arising  in  other  districts.  In  1962,  however,  Congress 
enacted  the  Mandamus  and  Venue  Act  of  1962,'^  granting  jurisdiction,  without 
regard  to  amount  in  controversy,  to  all  federal  district  courts  (rather  than  only 
those  of  the  District  of  Columbia)  over  actions  "in  the  nature  of  mandamus"  to 

'2        28  U.S.C.  §  1361. 
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compel  a  federal  officer  to  perform  his  duty.  As  evolved  since  that  date, 
mandamus  has  generally  become  a  flexible  remedy  available  whenever  a  federal 
official  acts  beyond  the  scope  of  his  lawful  authority.  '^  The  result  has  been 
that  traditional  jurisdictional  principles  may  not  limit  the  geographical  reach  of 
a  district  court's  injunctive  order  on  governmental  defendants  properly  before 
it.  Consequently,  where  the  court  obtains  jurisdiction  of  a  defendant~i.e.  the 
Department  of  Defense  in  Meinhold--\t  arguably  has  the  power  to  frame  its 
order  so  as  to  effectively  remedy  any  legal  or  constitutional  violation  found  to 
exist.  In  Meinhold,  Judge  Hatter  decided  that  the  military  policy  was 
unconstitutional  as  a  matter  of  law  and  therefore  unlawful  in  its  application  to 
all  cases  involving  homosexual  status  unrelated  to  sexual  misconduct.  Based  on 
this  determination,  it  may  be  within  the  court's  judicial  power  to  issue  an  order 
compelling  the  Defense  Department,  a  party  to  the  case  before  it,  to  take  all 
necessary  action  to  rectify  the  constitutional  violation,  even  if  the  effects  extend 
beyond  the  district  where  the  court  presides.  Other  recent  instances  of 
temporary  or  permanent  district  court  injunctions  posing  a  nationwide  bar  to 
enforcement  of  federal  policies  can  be  found  in  Planned  Parenthood  Federation 
of  America  v.  Bowen^*  and  American  Hospital  Association  v.  Heckler. ^^ 


"  See  generally  4  Davis,  Administrative  Law  Treatise  §§  23-12-13  (2d  Ed. 
1983). 

'''  687  F.  Supp.  540  (D.Colo.  1988)(enjoining  on  First  Amendment 
grounds  regulations  by  the  Department  of  Health  and  Human  Services 
prohibiting  counseling  and  referral  for  abortion  services  by  Title  X  family 
planning  services  planning  agencies).  See  Rust  v.  Sullivan,  111  S.Ct.  1759 
(1991).  Also,  Commonwealth  of  Massachusetts  v.  Secretary  ofHHS,  899  F.2d  53 
(1st  Cir.  1990)(appeal  from  an  injunction  issued  by  the  district  court  of 
Massachusetts  enjoining  enforcement  of  regulations  under  Title  X  of  the  Public 
Health  Services  Act). 


164 


CRS-ll 

Of  course,  Judge  Hatter's  decision  and  order  are  subject  any  ultimate 
disposition  on  appeal  to  the  Ninth  Circuit.  In  the  meantime,  and  until  any  ■ 
subsequent  action  on  that  appeal,  the  Meinhold  decision  is  not  necessarily 
affected  by  earlier  contradictory  rulings  in  other  jurisdictions  on  the  same  or 
related  constitutional  issues.  For  example,  there  would  appear  to  be  no  direct 
conflict  with  the  Pruitt  holding,  and  the  fact  that  the  military  policy  has  been 
upheld  in  other  federal  judicial  circuits  would  not  negate  Judge  Hatter's  order 
in  Meinhold.  Those  earlier  decrees  did  not  compel  military  adoption  of  the 
homosexual  exclusion  but,  except  in  regards  to  certain  specific  applications, 
basically  left  the  military  policy  undisturbed.  Future  reexamination  by  the 
courts  was  not  precluded  which,  depending  on  the  outcome  of  the  inquiry,  might 
then  justify  affirmative  judicial  intervention,  as  Judge  Hatter  ultimately 
determined.  Therefore,  until  reversed  or  modified  on  direct  appeal,  it  appears 
that  Judge  Hatter's  order  may  have  binding  legal  effect  on  the  government. 

While  the  outcome  of  the  Meinhold  appeal  is  impossible  to  predict,  several 
options  appear.  First,  given  disposition  of  the  case  on  summary  judgment  below, 
it  may  be  that  the  court  of  appeals  would  disagree  with  the  conclusion  that  no 
genuine  fact  issues  exist,  reverse  and  remand  to  the  district  court  for  trial  and 
taking  additional  evidence.  Such  a  result  would  arguably  be  consistent  with  the 
final  action  taken  in  the  Pruitt  case.  This,  in  turn,  could  lead  to  further 
decisions  and  appeals  in  the  future.  Alternatively,  the  Meinhold  ruling  may  be 
rendered  moot  depending  on  the  outcome  of  the  current  policy  debate  and  any 
new  or  revised  policy  ultimately  adopted  by  Congress  and/or  the  Administration. 


"^  585  F.  Supp.  541  (S.D.N.Y.  1984)(district  court  in  New  York  issues  a 
nationwide  injunction  prohibiting  HHS  from  implementing  the  "Baby  Doe  11 
Rule"). 
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As  a  doctrinal  matter,  however,  the  legal  significance  of  Meinhold  and  Pruitt 
may  lie  in  those  courts'  more  than  perfunctory  scrutiny  of  the  means  employed 
by  the  government  to  pursue  its  legitimate  goals,  with  important  implications 
for  future  judicial  review  of  military  policies  regarding  homosexuals.  In  this 
regard,  the  courts  may  be  less  willing  to  accept  as  rational  the  offer  of  any  proof 
which  reflects  popular  antipathy  toward  or  stereotypical  views  concerning 
homosexuality. 
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^4    RETIRED  201  North  Washington  Street 

^lll    OFFICERS  Alexandria,  Virginia  22314-2539 

ASSOCIATION  (703)549-2311 


MR.  CHAIRMAN  AND  MEMBERS  OF  THE  COMMITTEE: 

I  am  Colonel  Christopher  J  Giaimo,  USAF-Retired,  Deputy  Director  of 
Government  Relations  for  The  Retired  Officers  Association  (TROA), 
which  has  its  national  headquarters  at  210  North  Washington  Street, 
Alexandria,  Virginia.  Our  Association  has  a  membership  of  more  than 
385,000  active  duty,  retired  and  reserve  officers  of  the  seven 
uniformed  services. 

I  wish  to  thank  the  Chairman,  and  members  of  the  committee  for 
holding  these  hearings  on  the  issue  of  service  by  homosexuals  in  our 
armed  forces. 

Let  me  begin  by  saying  that  I  have  just  yesterday  received  a  copy  of 
the  DoD  policy  outlining  the  guidelines  to  be  followed.  When  I  first 
read  these  guidelines,   I  tried  to  put  myself  in  the  position  of  a  judge 
advocate  officer  having  to  advise  a  squadron  or  company  commander 
on  how  to  proceed  on  an  allegation  made  by  one  of  his  troops  against 
another  of  his  troops  that  an  individual  was  a  homosexual.  My 
immediate  conclusion,  based  on  over  26  years  of  service  as  an  Air 
Force  Judge  Advocate,  was  that  this  policy  would  be  very  difficult  to 
follow  or  to  give  advice  on  and  yet,  not  run  afoul  of  a  potential  law 
suit. 

I  will  leave  to  the  legal  scholars  a  discussion  of  the  Constitutional 
issues  involved.  I  simply  have  not  had  the  opportunity  to  examine 
the  policy  in  sufficient  detail  to  speak  authoritatively  on  these  issues. 
Let  me  therefore  simply  tell  what  I  see  as  potential  problems  with 
the  implementation  of  this  policy. 

We  can  start  with  the  very  first  directive  which  states  that  an 
applicant  will  not  be  asked  or  required  to  reveal  their  sexual 
preferences.  Does  this  preclude  a  recruiter  or  a  person  at  an 
induction  center  from  asking  an  applicant  if  he  or  she  has  engaged  in 
homosexual  activity  within  the  last  twelve  months?  Something  that 
is  asked  every  day  of  blood  donors?  There  is  certainly  a  big 
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difference  between  asking  about  sexual  preference  as  opposed  to 
sexual  conduct. 

The  next  directive  states  that  a  commander  or  investigative  agency 
will  not  initiate  inquiries  or  investigations  solely  to  determine  a 
member  s  sexual  orientation.  My  question  would  be.  how  does  a 
commander  know  where  an  investigation  will  lead  prior  to  initiating 
it?  What  starts  out  to  be  an  investigation  into  sexual  misconduct  may 
simply  turn  out  to  be  proof  of  a  sexual  preference.  Does  the 
commander  then  simply  ignore  the  investigative  findings,  does  he 
keep  them  or  throw  them  out,  can  he  use  them  later  on  in 
conjunction  with  another  investigation? 

Next  we  come  to  perhaps  the  greatest  problem  for  the  commander  or 
his  legal  advisor  and  that  is  the  statement  made  by  a  homosexual 
that  he  is,  in  fact,  a  homosexual.  On  the  one  hand  you  have  a 
directive  which  states  that  a  homosexual  who  states  that  he  is  a 
homosexual  can  be  discharged;  yet,  on  the  other  hand,  you  have  a 
directive  which  requires  that  a  member  cannot  be  discharged  for 
sexual  orientation.  How  is  a  commander  or  legal  advisor  to  know 
when  such  a  statement  goes  from  merely  showing  an  orientation  to 
one  where  it  demonstrates  a  homosexual  propensity?  Likewise,  how 
is  a  commander  to  know,  again,  when  he  may  or  may  not  start  an 
investigation?  This  is  an  extremely  gray  area  which  can  only  lead  to 
litigation. 

Turning  now  to  the  proposed  investigative  policies  outlined  in  the 
directive,  the  first  issue  to  assail  you  is  the  question  of  what  type  of 
statement  can  trigger  an  investigation.  The  directive  apparently 
permits,  and  rightfully  so,  a  military  person  to  march  in  civilian 
clothes  in  a  homosexual  or  gay  rights  parade.  Yet,  is  not  this  very  act 
equivalent  to  speech?  Doesn't  it  bring  to  mind  the  old  adage  that  one 
picture  is  worth  ten  thousand  words?  May  a  commander  initiate  an 
investigation  because  the  marching  may  indicate  a  propensity  to 
engage  in  homosexual  conduct? 

And  what  of  the  rebuttable  presumption  aspects  of  the  directive?  It 
seems  to  indicate  that  such  marching,  in  and  of  itself,  is  insufficient 
to  initiate  an  investigation  but  if  it  does  trigger  an  investigation,  how 
would  you  rebut  such  an  allegation?  Would  it  require  the  sworn 
testimony  of  one,  two,  or  three  other  people? 


168 


Mr.  Chairman,  this  directive  puts  a  great  deal  of  responsibility  on  a 
commander  to  make  decisions  or  determinations  that  he  is, 
oftentimes,  ill-trained  to  make.  It  likewise  seems  to  place  the 
commander  in  a  position  of  judge  and  jury.  It  opens  the  commander 
up  to  charges  of  using  a  lack  of  discretion  or  of  possibly  violating  a 
members  rights. 

I  have  barely  scratched  the  surface  on  the  potential  pitfalls  of  this 
directive  Suffice  it  to  say  that  all  of  these  situations  will  only  make 
the  commander  s  job  more  difficult  and  most  assuredly  will  open  the 
services  up  to  multiple  lawsuits.  The  bottom  line,  Mr.  Chairman,  is 
that  this  ill-conceived  push  to  allow  homosexuals  to  serve  in  the 
military  will  add  not  one  wit  to  military  readiness  or  unit  cohesion 
but  will  only  serve  to  distract  an  already  harried  commander  from 
his  duties  of  unit  performance  and  mission  accomplishment. 

In  closing,  Mr.  Chairman,  The  Retired  Officers  Association  has 
opposed  this  change  in  policy  from  the  onset.  Our  rationale  for  doing 
so  has  always  been  the  lack  of  a  clear  showing  that  such  a  policy  will 
enhance  the  military  readiness  of  our  armed  forces  or  that  the 
admission  of  homosexuals  into  the  ranks  will  enhance  unit  cohesion. 
In  our  opinion,  the  recently  announced  policy  will  do  neither,  but 
rather,  will  detract  from  the  very  readiness  and  unit  cohesion  sought. 
We  urge  you  to  reject  this  policy.  Furthermore,  we  urge  the 
committee  to  consider  an  up  or  down  vote  on  keeping  the  ban  on 
service  by  homosexuals  as  it  was  on  January  1,  1993  or  of  totalling 
removing  it.  We  feel  that  this  issue  is  not  one  that  is  subject  to 
compromise  as,  again,  it  will  only  foster  endless  litigation. 
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Mr.  Spence,  do  you  have  an  opening  statement,  sir? 

Mr.  Spence.  I  don't. 

Mr.  Skelton.  It  is  certainly  nice  to  have  you  with  us  again. 
Jamie  Gorehck,  am  I  doing  all  right? 

Ms.  GORELICK.  Yes.  Two  for  three. 

Mr.  Skelton.  We  look  forward  to  your  testimony  and  we  wel- 
come you  again. 

Ms.  Gorelick.  Thank  you. 

Mr.  Skelton.  May  I  first  ask  you  to  introduce  those  who  are 
with  you  as  your  backup  today  so  that  their  names  might  appear 
in  the  record. 

STATEMENT  OF  HON.  JAMIE  S.  GORELICK,  GENERAL  COUN- 
SEL, DEPARTMENT  OF  DEFENSE,  ACCOMPANIED  BY  GEN- 
ERAL DAVID  MOREHOUSE,  JAG,  UNITED  STATES  AIR  FORCE; 
GENERAL  OTJEN,  UNITED  STATES  ARMY;  MAJOR  LEIGH 
BRADLEY,  UNITED  STATES  AIR  FORCE  RESERVE;  GENERAL 
MILLER,  STAFF  JUDGE  ADVOCATE  TO  THE  COMMANDANT, 
UNITED  STATES  MARINE  CORPS;  ADMIRAL  SCHACHTE,  ACT- 
ING JAG,  UNITED  STATES  NAVY;  AND  CAPTAIN  TIM  D. 
KEATING,  DIRECTOR,  LEGAL  AND  LEGISLATION  POLICY,  OF- 
FICE OF  THE  ASSISTANT  SECRETARY  OF  DEFENSE  FOR  PER- 
SONNEL READINESS 

Ms.  Gorelick.  Yes.  First  we  have  General  Morehouse,  who  is 
the  Judge  Advocate  General  of  the  Air  Force,  David  Morehouse.  We 
have  General  Otjen  of  the  Army,  who  was  the  head  of  the  working 
group.  And  next  to  him  is  Leigh  Bradley,  of  my  staff,  who  is  a 
Major  in  the  Air  Force  Reserve  as  well.  Ne3ct  to  her  is  General  Mil- 
ler, who  is  Staff  Judge  Advocate  to  the  Commandant  of  the  Marine 
Corps.  And  next  to  him  is  Admiral  Schachte  who  is  the  Acting 
Judge  Advocate  General  of  the  Navy.  I  think  that  is  everyone. 

Mr.  Skelton.  You  may  proceed. 

Ms.  Gorelick.  I  don't  have  an  opening  statement  for  you,  but 
what  I  thought  might  be  useful  for  me  to  do,  given  the  testimony 
that  I  heard  yesterday  and  the  questions  that  I  heard  yesterday, 
was  just  very  briefly  to  lay  out  for  you  what  is  new  and  what  is 
not,  and  that  might  provide  a  usefiil  premise  for  the  rest  of  my  tes- 
timony and  your  questions  and  our  following  discussions. 

First,  let  me  say  what  the  working  group  did.  It  determined  that 
there  were  fundamentals  of  the  old  policy  that  were  present  and 
in  some  areas  misunderstood.  First  among  these  is  that  we  have 
luider  the  1981  policy  consistently  discharged  only  for  conduct. 

The  phrase  'liomosexuality  is  incompatible  with  military  service" 
is  in  prefatory  language  in  the  discharge  policy  section,  but  it  does 
not  in  and  of  itself  have  any  effect  and  we  have  never  defended  the 
policy  in  court  on  the  basis  that  homosexuality  itself  is  incompat- 
ible. It  has  been  and  will  be  a  conduct-based  policy. 

Status — specifically,  status  of  homosexuality — ^was  rejected  in 
1981  as  a  basis  for  discharge.  And  that  was  done  in  response  to 
concerns  expressed  in  the  courts  about  policy  that  sanctioned  or 
took  action  based  upon  status  rather  than  conduct. 

Second,  it  is  in  the  current  policy,  but  not  generally  understood, 
that  we  permit  individuals  to  rebut  a  presumption  that  they  en- 
gage in  homosexual  acts  or  have  a  propensity  to  do  so.  That  is  as 
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a  result  of  a  presumption  that  we  make  from  their  making  a  state- 
ment that  they  are  homosexual.  That  is  again  part  of  the  current 
policy,  and  is  manageable — workable — ^under  the  current  policy.  We 
are  making  it  clear  that  it  exists. 

The  directive  as  it  is  currently  written  is  difficult  to  understand 
and  we  are  going  to  clarify  that.  However,  we  kept  the  legal  struc- 
ture. Discharge  is  based  on  conduct,  statements  create  a  rebuttable 
presumption. 

The  second  aspect  of  the  working  group's  efforts  was  to  assess 
what  we  do  at  accession  and  what  we  do  in  investigations.  And  the 
working  group  concluded  that  we  do  not  need  to  ask  about  orienta- 
tion either  at  accession  or  in  investigations  because  it  doesn't  tell 
us  anjrthing  that  we  act  upon.  We  act  upon  conduct.  Conduct  in- 
cludes statements,  but  we  act  upon  conduct,  not  upon  a  finding  of 
orientation. 

Moreover,  it  is  quite  evident  that  some  individuals  were  not 
being  truthful  when  they  said  that  they  did  not  have  the  orienta- 
tion, and  thus  the  question  at  accession  was  not  doing  us  any  good. 

Second,  we  do  not  need  to  have  some  of  the  aggressive  investiga- 
tive tactics  that  have  characterized  some  aspects  of  our  investiga- 
tions. This  is  not  to  say  in  general  that  our  investigations  approach 
has  been  flawed,  but  rather  that  there  were  aberrations  that  we 
needed  to  address  and  that  there  was  no  DOD-wide  policy  or  guid- 
ance on  investigations.  The  investigations  pohcies  that  I  will  be  de- 
scribing today  and  that  Captain  Keating  will  describe  today  are 
policies  that  are  derived  from  having  the  investigators  come  to- 
gether as  a  group  on  their  own  and  develop  what  they  consider  to 
be  helpful  guidance  for  the  conduct  of  investigations. 

The  guidance  that  we  would  put  out,  and  bear  in  mind  that  the 
July  19th  policy  is  a  direction,  it  is  not  in  and  of  itself  a  regulation 
or  directive,  that  is  the  process  that  we  will  undertake  between 
now  and  October  1.  The  guidance  wiU  be,  one,  we  do  not  need  to 
investigate  for  orientation. 

Again,  it  doesn't  tell  us  anj^hing  upon  which  we  can  act.  We  act 
on  the  basis  of  conduct.  And  number  two,  that  we  will  not  stake 
out  to  determine  someone's  orientation,  we  will  not  aggressively 
pursue  orientation,  and  in  the  same  fashion  we  will  not  pursue 
facts  or  issues  beyond  what  is  necessary  to  make  a  case  when  a 
case  is  presented.  So  let  me  summarize  what  is  old  and  what  is 
new.  The  policy  has  been  called  don't  ask,  don't  tell,  don't  pursue. 

Don't  ask.  What  is  new  is  that  we  do  not  ask  at  accession  what 
one's  orientation  is.  That  is  new. 

Don't  tell.  This  is  very  much  the  same  as  it  was  under  prior  pol- 
icy. Statements  create  a  rebuttable  presumption.  We  have  elimi- 
nated the  term  'Tiomosexualit)^  itself  from  the  directive.  So  under 
the  current  directive,  when  someone  says  he  is  a  homosexual,  we 
presume  that  he  is.  Homosexual  is  defined  as  someone  who  en- 
gages in  homosexual  acts,  makes  statements  that  demonstrate  a 
propensity  to  engage  in  homosexual  acts  or  an  intent  tc  do  so,  or 
homosexual  marriages.  What  we  are  saying  now  is  that  when 
someone  makes  a  statement  that  he  is  a  homosexual,  we  are  going 
to  presume  that  that  person  either  engages  in  homosexual  acts  or 
has  a  propensity  or  intent  to  do  so. 
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So  we  simply  take  out  the  middle  word;  the  content  remains  the 
same.  Marriages,  no  change.  Acts,  we  are  not  going  to  change.  The 
definition  of  acts  will  remain  the  same;  it  includes  soliciting  or  at- 
tempting. 

Other  activities,  we  have  had  a  lot  of  attention  and  Congressman 
Kyi  in  particular  asked  questions  about  other  activities.  Since 
1981,  associational  activities  in  themselves  have  not  been  a  basis 
for  discharge. 

Under  Ben-Shalom  and  other  cases,  associational  activities  as  a 
basis  for  discharge  have  been  vulnerable  for  two  reasons.  One  is 
that  a  heterosexual  as  well  as  a  homosexual  might  go  to  a  gay 
rights  parade,  might  read  gay  hterature,  may  go  to  a  gay  bar. 

And  number  two,  we  need  to  honor  the  interests  of  individuals 
in  the  service  in  reading,  in  having  fi^ends,  and  in  speaking  their 
mind.  But  that  is  not  to  say  that  a  commander  may  not  consider 
there  to  have  been  a  nonverbal  statement  resulting  fi*om  such  ac- 
tivities in  determining  whether  there  is  credible  evidence. 

Don't  pursue.  As  I  said  earher,  the  differences  are,  one,  we  will 
have  some  uniform  guidance  on  investigations,  and  number  two, 
we  will  say  that  there  should  be  some  threshold  of  credible  infor- 
mation before  an  investigation  or  inquiry  begins,  and  the  investiga- 
tion or  inquiry  has  to  relate  to  what  you  need  to  prove,  either  to 
discharge  or  to  pursue  criminal  conduct.  The  difference  is  we  are 
simply  going  to  make  our  procedures  clear  and  uniform.  That  is  a 
simimary  of  what  the  July  19th  policy  does  and  doesn't  do.  And  I 
am  prepared  to  answer  your  questions  about  it. 

Mr.  Skelton.  a  preliminary  question,  Ms.  Gorelick.  A  statement 
to  the  effect  that  if  someone  is  gay,  that  is  considered  conduct;  is 
that  not  correct? 

Ms.  Gorelick.  That  is  correct. 

Mr.  Skelton.  I  have — well,  Ms.  Gorelick,  it  is  hypothetical  time. 

Ms.  Gorelick.  That  is  what  I  am  here  for. 

Mr.  Skelton.  I  have  two  sets  of  hypothetical  questions.  You  may 
wish  to  jot  these  down.  The  first  example  deals  with  a  private  in 
an  infantry  unit  who  often  reads  gay  magazines  in  fi*ont  of  his  fel- 
low soldiers.  Second,  is  a  private  who  goes  to  gay  bars  every  Friday 
night  and  his  fellow  soldiers  see  this.  Third  is  a  private  who  ap- 
pears in  a  gay  parade  in  a  nearby  community,  which  all  his  platoon 
knows  about.  Those  are  the  three  instances.  The  fourth  of  this  set 
is  one  that  does  all  three  or  any  two  of  the  three.  Would  you  care 
to  speak  to  those  four  scenarios  first? 

Ms.  Gorelick.  Certainly.  In  assessing  credible  information  to 
initiate  an  inquiry,  a  commander  may  consider  whether  such  ac- 
tions as  frequenting  gay  bars,  reading  gay  literature,  and  marching 
in  gay  rights  parades  are  nonverbal  statements  that  show  a  pro- 
pensity to  engage  in  homosexual  acts.  What  the  policy  recognizes 
is,  (a)  that  heterosexuals  as  well  as  homosexuals  might  march  in 
parades,  might  attend  fimctions  at  gay  bars,  might  have  friends 
who  are  gay,  and  might  read  gay  literature;  and  (b)  that  we  need 
to  be  sensitive  to  the  legitimate  interests  of  service  members  in 
what  they  read  and  who  their  fi:iends  are  and  what  they  believe. 

Now,  there  are  two  issues  here.  One  is  the  legal  issue  and  the 
other  is  the  practical  issue. 
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As  a  legal  matter,  a  commander  may  determine  that  a  pattern 
of  activity  such  as  engaging  in  all  three  of  these  constantly,  or  fre- 
quently, is  a  nonverbal  statement  that  shows  such  a  propensity.  As 
a  practical  matter,  I  think  you  heard  from  each  of  the  Chiefs  yes- 
terday how  they  might  deal  with  such  a  situation  and  how  they 
might  do  so  if  they  were  the  commander  faced  with  such  behavior 
by  a  private.  And  I  think  that  we  have  to  honor  the  tradition  in 
our  services  of  giving  discretion  to  our  commanders  to  act  properly 
in  those  circumstances. 

But  I  will  tell  you  that  as  a  legal  matter,  if  a  commander  con- 
cluded from  such  a  pattern  that  there  was  a  propensity,  that  would 
create  a  rebuttable  presumption  just  like  any  other  statement,  and 
the  service  member  could  come  in  and  try  to  rebut.  It  is  oiu*  inten- 
tion to  try  to  sensitize  people  across  the  board  that  these 
associational  interests  are  different  from,  for  example,  bodily  con- 
tact that — could  be  such  a  nonverbal  statement.  Because  the  bodily 
contact,  holding  hands  and  kissing,  does  not  have  the  same 
associational  interests.  Nor  is  it  likely  to  be  something  that  a  het- 
erosexual would  do  in  a  way  that  would  demonstrate  such  propen- 
sity. I  hope  I  haven't  been  overly  legalistic  in  my  answer.  If  I  have, 
I  apologize.  It  comes  with  the  territory. 

Mr.  Skelton.  Very  helpful.  Next  example.  Privates  Smith  and 
Jones,  as  well  as  other  infantry  privates,  have  just  graduated  from 
recruit  training  and  they  are  sent  to  Fort  Stewart  and  they  are  in 
an  infantry  platoon.  They  have  been  there  just  a  few  days. 

Smith  and  Jones  appear  at  the  lieutenant's  office,  their  platoon 
leader's  office,  and  says,  Lieutenant,  big  tall  fellow  in  our  squad, 
the  big  tall  one  told  both  of  us  in  the  presence  of  each  other,  he 
said,  "I  am  gay".  That  is  tiie  scenario  of  each  of  the  six  settings. 

Number  one,  Ueutenant  calls  the  big  tall  fellow  in  and  says 
Smith  and  Jones  said  you  told  them  that  you  are  gay.  And  the  big, 
tall  fellow,  big,  tall  private,  says  **I  want  to  call  my  lawyer".  That 
is  number  one. 

Number  two,  lieutenant  calls  big,  tall  private  in  and  the  big,  tall 
private  says,  "I  haven't  committed  homosexual  acts  for  more  than 
a  year  before  entering  the  army,  that  was  16  months  ago,  and  I 
don't  ever  plan  to  do  it  again". 

Three,  his  answer  to  the  Ueutenant  after  being  confronted  with 
the  statements  of  Smith  and  Jones,  "I  have  never  committed  homo- 
sexual acts,  but  I  just  don't  like  women  so  I  think  I  am  gay". 

Four,  *Tes,  that  is  my  name,  look  at  my  name  tag,  Ulysses  S. 
Gay". 

Five,  'Tes,  I  said  I  am  gay.  I  am  happy,  excited.  I  like  the  army. 
My  mother  said  I  was  the  gayest  and  the  happiest  of  the  seven 
children.  Go  look  in  the  dictionary.  It  says  that  gay  is  happily  ex- 
cited, merry  and  keenly  ahve  and  exuberant". 

Number  six,  "Lieutenant,  I  was  just  kidding.  Those  two  guys, 
they  are  so  wet  behind  the  ears,  they  are  gullible,  they  will  believe 
anything,  they  are  from  Kansas". 

Now,  would  you  tell  us  what  the  response  should  be  both  legally 
and  practically  to  each  of  those  scenarios,  please? 

Ms.  GORELICK.  The  report  to  the  commander  from  Smith  and 
Jones,  if  it  is  credible  to 
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Mr.  Skelton.  All  of  this  is  true;  there  is  no  question  about  the 
facts  in  any  of  these  six  scenarios. 

Ms.  GrORELlCK.  The  commander  needs  to  believe  that  the  report 
from  Smith  and  Jones  is  credible,  and  since  you  said  that  they  had 
just  gotten  there,  the  commander  might  not  know  them  and  have 
any  reason  to  believe  them.  But  assuming  that  the  report  is  credi- 
ble, that  is  evidence  of  a  statement  which  in  and  of  itself  would  cre- 
ate a  rebuttable  presumption. 

Now,  when  the  commander  calls  in  the  big,  tall  fellow,  the  big, 
tall  fellow  does  not  need  to  answer  any  questions,  he  does  not  need 
to  incriminate  himself.  The  commander  would  not  ask  about  ori- 
entation. He  could  ask  whether  the  big,  tall  fellow,  had  made  the 
statement.  If,  in  your  first  hypothetical,  there  really,  as  I  under- 
stood it,  wasn't  a  question,  he  just  said  I  want  to  call  my  lawyer, 
he  is  not  obligated  to  make  any  self-incriminating  statements  and 
that  is  consistent  with  prior  policy.  That  is  number  one. 

Number  two,  I  haven't  committed  any  acts  for  some  time  and  I 
don't  plan  to  do  so.  There  you  are  in  your  classical  rebuttable  pre- 
simiption  situation. 

Basically  the  commander,  if  he  beUeves  the  statement,  is  entitled 
to  conclude  that  the  person  has  engaged  in  acts  and  has  a  propen- 
sity to  do  so.  Before  a  separation  authority,  the  big,  tall  fellow 
would  have  the  burden  of  going  forward  and  proving  to  the  satis- 
faction of  the  separation  authority  that  propensity  is  not  there.  And 
the  question  for  the  separation  authority  would  be  does  the  state- 
ment "I  don't  plan  to  do  so"  sufBce  as  a  technical  and  a  legal  mat- 
ter; the  separation  authority  could  beUeve  that  that  is  sufficient. 

As  a  practical  matter,  would  that  be  likely  to  happen?  I  doubt 
it.  But  you  are  asking  me  as  a  legal  matter,  it  could. 

Third,  I  have  never  imdertaken  any  acts  and  I  don't  seem  to  like 
women  and  I  think  I  am  gay.  In  that  circximstance  it  seems  to  me, 
the  commander  is  in  a  situation  where  he  needs  to  determine 
whether  he  has  credible  information  of  a  statement.  Because  it 
may  be  that  Smith  and  Jones  are  reporting  a  statement  in  which 
the  big,  tall  fellow  only  said  I  think  I  am  gay,  and  the  question  is 
whether  that  is  a  declaration  of  homosexuality. 

I  think  that  is  when  you  get  more  into  the  practical  question  that 
you  put  to  the  Chiefs.  I  think  General  Powell  said  that  in  that  cir- 
cumstance he  might  really  consider  counseling  the  big,  tall  fellow 
to  see  if  he  understands  what  he  is  saying. 

But  assuming  that  the  commander  ultimately  concludes  that 
what  he  is  saying  is  I  am  homosexual,  the  fact  that  he  then  says 
I  have  not  engaged  in  acts  doesn't  end  the  story.  The  issue  then, 
as  in  the  prior  hypothetical,  is  does  that  rebut  the  presumption? 

Five,  he  says  yes,  I'm  Mr.  Gay.  There  again,  the  question  for  the 
commander  is  does  he  have  credible  information 

Mr.  Skelton.  His  name  really  is  Gay. 

Ms.  GORELICK.  Yes,  does  he  have  credible  information,  though, 
that  if  you  take  Smith's  and  Jones'  statement  together  and  Mr, 
Gay's  statement,  does  he  have  credible  information  that  the  person 
has  made  a  statement  that  he  is  homosexual.  That  is,  as  you  know, 
a  commonsense  judgment  that  he  needs  to  meike. 

It  is  possible  that  someone  named  Mr,  Gay  could  be  homosexual. 
That  is  a  conclusion  he  could  reach,  or  he  could  reach  the  conclu- 
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sion  Smith  and  Jones  really  were  from  Kansas.  I  am  trying  to  be 
funny  here.  I  am  unsuccessfiil. 

Mr,  Skelton.  Those  of  us  from  Missouri  think  you  are  very 
ftinny. 

Ms.  GORELICK.  And  I  guess  similarly  with  your  last  hypothetical 

where 

Mr.  Skelton.  No,  you  have  two  more. 

Ms.  GORELICK.  He  said  I  am  happy.  Was  there  one  after  that, 
after  I  am  happy? 

Mr.  Skelton.  Yes. 

Ms.  GORELICK.  Kidding,  same  thing,  I  am  kidding. 

Mr.  Skelton.  All  right.  Mr.  Kyi. 

Mr.  Kyl.  Thank  you,  Mr.  Chairman. 

Ms.  Gorelick,  I  presume  I  should  address  these  questions  to  you, 
but  Captain,  I  assume  that  anybody  who  wants  to  join  in  this 
would  please  feel  free  to  do  that.  And  particularly  if  there  is  any 
different  slant  on  the  comments  being  made  by  somebody  else. 

But,  first  of  all,  regarding  your  opening  remarks,  you  indicated 
that  the  miUtary  has  always  discharged  based  upon  conduct.  I 
think,  though,  that  this  essentially  defines  the  issue  for  us.  What 
kind  of  conduct?  The  policy,  it  seems  to  me,  attempts  to  set  a  di- 
chotomy which  doesn't  cover  all  situations. 

Conduct  is  defined  in  the  policy  statement  as  including  two  dif- 
ferent things,  both  of  which  involve  the  element  of  physical  contact. 
And  the  inference  is  UCMJ  conduct,  not  limited  to  sodomy,  but 
that  would  certainly  be  a  key  element  of  it,  and  then  we  talked 
about  speech.  There  is  a  great  deal  of  what  people  do,  everything 
that  people  do  is  conduct. 

Our  behavior,  everything  we  do,  is  the  way  we  conduct  ourselves. 
And  so  there  is  a  lot  of  conduct  or  behavior  that  I  don't  think  is 
included  in  the  general  rule  here.  Let  me  just  use  the  term  "behav- 
ior" a  minute  to  distinguish  between  the  word  of  art  that  is  being 
used  here  in  terms  of  conduct,  and  statement. 

What  do  you  mean  by  conduct  in  the  policy  statement,  or  what 
is  meant?  And  where  is  the  distinction  between  conduct  and 
nonverbal  statements?  Is  there  anything  in  between  those  two 
things?  In  other  words,  is  there  conduct,  nonverbal  statements,  and 
other  kind  of  behavior?  Have  I  asked  enough  general  questions  to 
sort  of  get  to  the  point  I  am  trying  to  make? 

Ms.  Gorelick.  Yes.  I  do  believe  I  understand  your  question. 

First,  conduct  as  it  is  used  in  the  July  19th  pohcy  is  for  all  in- 
tents and  purposes  the  same  as  conduct  in  our  current  directive. 
We  have  not  attempted  in  any  material  way  to  change  the  defini- 
tion of  conduct. 

Conduct  has  three  aspects  to  it  in  the  current  directive,  which 
will  be  retained.  The  first  is  homosexual  acts  which  has  the  same 
definition  as  in  the  current  directive  and  in  the  July  19th  directive 
in  that  it  means  bodily  contact,  actively  undertaking  or  passively 
permitted  between  members  of  the  same  sex  for  the  purpose  of  sat- 
isfying sexual  desires. 

Second,  marriages.  And  third,  statements.  Statements  that  indi- 
cate or  demonstrate  a  propensity  or  intent  to  engage  in  homosexual 
acts.  That  is  again  the  same  as  the  definition  in  the  current  direc- 
tive. 


175 

Now,  actions  sometimes  have  communicative  aspects  to  them.  In 
the  vernacular,  nonverbal  statements.  And  that  is  true  in  the  old 
policy  and  it  is  true  in  the  new  policy. 

So  if  you  act  in  a  way  that  is  the  equivalent  of  a  statement,  that 
statement  raises  the  same  presumption  that  a  verbal  statement 
would.  Now  that  does  not  mean  that  if  you  walk  in  a  certain  way 
that  that  is  a  nonverbal  statement. 

In  1981,  the  policy  was  changed  to  take  out  a  reference  to  homo- 
sexual tendencies,  because  what  it  was  leading  to  was  one  service 
member  saying  of  another,  he  walks  like  a  homosexual,  he  seems 
like  a  homosexual.  And  that  was  then  a  basis  for  a  great  deal  of 
confusion.  It  was  taken  out. 

So  there  are,  if  I  may,  certain  actions  that  a  commander  may  de- 
termine to  be  nonverbal  statements,  and  other  actions  that  are 
simply  actions  that  have  no  commimicative  aspect  to  them. 

Now  what  may  be  confusing  to  you,  and  I  apologize  for  it,  is  that 
we  tried  to  specify  the  t5rpe  of  bochly  contact  that  a  reasonable  per- 
son would  consider  to  be  a  demonstration  of  a  propensity.  We  high- 
lighted that  in  the  poUcy. 

Why?  Because  if  you  hold  hands,  if  you  kiss  a  person  of  the  same 
sex,  in  most  circumstances  that  could  be  considered  by  a  reason- 
able person  as  a  demonstration  of  a  propensity.  It  is  not,  however, 
in  and  of  itself  undertaken  for  the  purpose  of  satisfying  a  sexual 
desire.  We  highlighted  it  because  it  has,  on  the  one  hand,  no 
associational  aspects  that  we  desire  commanders  to  be  sensitive  to, 
and  on  the  other  hand  it  is  very  communicative. 

So  I  hope  I  have  given  you  some  idea  of  the  lines  we  intended 
to  draw,  but  I  assure  you  they  are  the  same  as  the  lines  we  in- 
tended to  draw  before. 

Mr.  Kyl,  Okay.  So  in  terms  of  conduct,  what  you  are  saying  is 
that  under  both  the  previous  poUcy  and  under  this  policy,  we  are 
talking  about  contact,  which  either  shows  a  propensity  to  or  does 
in  fact  result  in  gratification,  that  could  include  hugging,  kissing, 
as  well  as  other  acts,  right? 

Ms.  GORELICK.  Yes,  correct. 

Mr.  Kyl.  Secondly,  statements  which  can  include  nonverbal 
statements,  a  T-shirt  that  says  I  am  gay 

Ms.  GORELiCK,  Correct. 

Mr,  Kyl.  And  you  probably  would  want  to  have  other  things  than 
that,  but  that  plus  a  Uttle  bit  more  evidence  would  probably  be 
enough  for  a  discharge? 

Ms.  GORELICK.  Well,  in  my  view,  and  you  can  put  this  question 
to  Captain  Keating,  but  someone  who  wears  a  T-shirt  saying  I  am 
a  homosexual  has  made  a  statement.  That  is  credible  information, 
to  me,  of  a  statement  that  demonstrates  a  propensity. 

Mr.  Kyl.  You  probably  want  a  Uttle  bit  more,  but  that  is  a  good 
start  on  a  case,  certainly  enough  to  begin  an  investigation  in  any 
event,  right? 

Ms.  GORELICK.  A  commander  could  conclude  that  that  is  a 
nonverbal  statement  showing  a  propensity.  But  that  is  again  some- 
thing that  your  commanders  are  going  to  have  to  deed  with. 

Mr.  Kyl.  Sure.  Under  the  current  law,  have  people  been  dis- 
charged for  conduct,  or  so  we  don't  get  into  the  trap  of  using  a  term 
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of  art  here,  behavior  which  did  not  necessarily  involve  physical  con- 
tact? 

Ms.  GORELICK.  Yes. 

Mr.  Kyl.  Okay.  What  kind — and  I  am  excluding  statements 
now — in  other  words,  is  there  something  other  than  statements 
such  as  "I  am  homosexual"  or  bodily  contact  conduct  that  has  re- 
sulted in  discharge? 

Ms.  GORELICK.  Under  the  prior  policy? 

Mr.  Kyl.  Yes.  Captain? 

Captain  Keating.  The  third  possibility  is  homosexual  marriage 
or  a  marriage  to  a  member  of  the  same  sex.  That  is  one  possibility. 

Mr.  KyLo  Okay.  Are  there  any  kinds  of  behavior  that  get  into 
that? 

Ms.  GORELICK.  Sir,  I  am  not  sufficiently  famiUar  with  the  past 
cases.  We  could  submit  that  for  the  record.  I  will  tell  you  as  a  legal 
matter  it  is  possible. 

[The  information  follows:] 

Mr.  Kyl  asked  if  there  have  been  people  discharged  under  the  current  policy  for 
conduct  other  than  the  proscribed  homosexual  acts,  statements,  or  marriages. 

Although  the  Department  of  Defense  does  not  keep  records  that  directly  address 
this  question,  the  military  working  group  did  review  several  thousand  case  files  to 
determine  what  proportion  of  the  separations  was  for  homosexual  acts  as  opposed 
to  statements. 

In  all  cases  reviewed,  the  individuals  either  stated  they  were  homosexual  or  there 
was  evidence  of  homosexual  acts,  meaning  bodily  contact  between  members  of  the 
same  sex  for  the  purpose  of  satisfying  sexual  desires. 

There  was  a  very  small  number  of  cases  where  the  commander's  inquiry  was  initi- 
ated because  of  conduct  other  than  the  proscribed  homosexual  acts,  statements,  or 
marriages,  But  the  great  mEgority  of  inquiries  were  initiated  because  of  specifically 
proscribed  conduct. 

Mr.  Kyl.  Okay.  That  is  what  I  want  to  get  at  here.  And  let  me 
lay  a  predicate  for  this. 

It  is  quite  possible  that  a  consensual  homosexual  act  which  no 
one  ever  finds  out  about  has  very  little  impact  on  military  dis- 
cipline and  cohesion.  As  a  matter  of  fact,  the  basis  for  saying  that 
some  homosexuals  have  served  with  distinction  is  that  nobody  ever 
found  out  about  what  they  did  and  therefore  there  wasn't  any  im- 
pact. 

And  yet  that  is  very  serious  conduct  and  a  violation  of  UCMJ. 
By  the  same  token,  behavior  which  doesn't  necessarily  involve 
physical  contact  could  be  very  disruptive. 

The  continual  acting  out  of  the  style  of  homosexuality,  if  one 
could  put  it  that  way,  the  cumulative  effect  of  fi-equenting  gay  bars 
and  hanging  aroimd  with  a  particular  group  of  people  could  be  ma- 
terial and  yet  may  involve  neither  speech  nor  physical  contact.  All 
of  the  Chiefs  said  that  while  maybe  one  of  the  three  hypotheticals 
wasn't  enough,  that  certainly  the  combination  of  all  three  would  be 
enough  to  commence  some  kind  of  investigation. 

Regardless  of  how  much  of  that  kind  of  behavior  is  involved  and 
what  impact  it  might  be  having  on  unit  cohesion,  unless  it  leads 
to  the  discovery  of  some  kind  of  physical  contact  conduct,  it  will  not 
be  basis  for  grounds  of  discharge. 

Ms.  GORELICK.  No. 

Mr.  Kyl.  So  that  a  totality  of  circumstances  of  behavior  which 
does  not  involve  contact  or  speech  could,  A,  be  basis  for  investiga- 
tion, and  B,  lead  to  discharge? 
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Ms.  GORELICK.  Yes.  If  I  might  expand  on  it  somewhat. 

Mr.  Kyl.  Yes,  please. 

Ms.  GORELICK.  If  a  pattern  of  activity  is  found  by  a  commander 
to  create  credible  information  that  the  activity  is  tantamount  to  a 
nonverbal  statement  that  the  person  has  a  propensity  to  engage  in 
acts,  that  then  is  treated  just  Uke  a  statement  and  there  is  a  rebut- 
table presumption. 

Now  that  is  the  legal  standard  and  I  think  you  heard  the  Chiefs 
say  that  they  would,  if  those  activities  were  activities  that  involved 
elements  of  expression  or  association,  be  very  leary  as  commanders; 
they  would  not  want  to  try  to  tell  people  what  they  could  and  could 
not  be  reading  or  that  they  could  not  be  expressing  their  views.  But 
as  a  legal  matter,  a  commander  may  conclude  that  these  activities 
that  you  have  described  together  form  credible  information  of  a 
nonverbal  statement  that  tiiere  is  a  propensity. 

Mr.  Kyl.  Under  the  law 

Ms.  GORELICK.  Yes. 

Mr.  Kyl.  And  distinguishing  between  previous  policy  and  this 
proposed  policy 

Ms.  GORELICK.  Yes. 

Mr.  Kyl  [continuing].  You  have  to  categorize  the  basis  for  dis- 
charge in  some  way. 

Ms.  GORELICK.  That  is  right. 

Mr.  Kyl.  Are  you  saying  that  there  are  three  categories,  one  is 
marriage,  one  is  statements 

Ms.  GORELICK.  Yes. 

Mr.  Kyl.  And  one  is  conduct  involving  contact,  and  therefore 
within  this  zone  of  behavior  we  are  talking  about,  everything  would 
have  to  be  categorized  as  a  nonverbal  statement? 

Ms.  GORELiCK,  That  is  right.  The  reason  under  the  old  policy  and 
the  new  policy  that  you  would  act  to  initiate  an  investigation  when 
someone  is  engaging  in  behavior  that  suggests  to  you  that  they 
have  this  propensity,  is  not  because  the  behavior  in  and  of  itself 
is  threatening,  but  because  it  suggests,  because  it  is  communica- 
tive, because  it  communicates  to  you  as  the  commander  that  the 
person  has  the  propensity. 

Now  why  is  it  written  that  way?  It  is  written  that  way  because 
the  courts  have  focused  us  very  clearly  on  conduct.  And  we  need 
to  be  very  careful  that  we  are  not  sanctioning  or  discharging  people 
for  what  they  think  or  what  they  advocate. 

Mr.  Kyl.  Right,  because  there  is  a  huge  area  here  that  is  not 
being  covered,  it  seems  to  me,  and  I  wonder  whether  there  are  lim- 
its to  the  concept  of  a  nonverbal  statement.  A  Marine  in  the  bar- 
racks who  acts  in  very  strange  ways  and  who  dresses  whenever  he 
can  in  odd  ways  and  who  reads  strange  material  and  who  fre- 
quents gay  bars,  etc.,  does  all  of  those  things,  may  not  be  trying 
to  make  any  statement  at  all.  He  is  just  behaving  in  ways  that  sug- 
gest to  people  that  he  may  be  a  homosexual. 

And  I  guess  what  I  am  driving  at  here  is,  is  there  any  limitation 
on  nonverbal  statements  or  are  we  sa5dng  that  nonverbal  state- 
ments include  everji^hing  right  up  to  contact  conduct,  and  there  is 
no  zone  in  between? 

In  other  words,  can  you  discharge  someone  who  isn't  trying  to 
make  any  kind  of  a  statement  at  all?  He  doesn't  intend  to  commu- 
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nicate  anything,  he  is  not  advocating  anything.  It  is  just  that  he 
is  acting  in  ways  that  are  very  disruptive  to  the  unit  cohesion;  no- 
body wants  to  have  anything  to  do  with  him  because  he  is  a  weird 
person. 

Ms.  GORELICK.  Let  me  say  two  things  about  that  and  then  Cap- 
tain Keating  may  wish  to  add  something.  Number  one 

Mr.  Kyl.  Excuse  me,  there  may  be  somebody  behind  you  who 
would  wish  to  comment. 

Ms.  GORELICK.  Certainly.  The  microphones  are  here. 

Mr.  Kyl.  Mr.  Chairman,  I  will  pass  after  this,  but  I  think  it  is 
an  important  point. 

Ms.  GORELICK.  First  of  all,  the  person  who  acts  as  weirdly  as  you 
are  suggesting  someone  is  acting  can  be  addressed  in  many  other 
ways  by  the  commander.  I  mean  the  commander  does  not  have  to 
tolerate  otherwise  disruptive  behavior. 

But  let  me  be  clear  that  under  the  old  poHcy,  the  Department  of 
Defense  rejected  the  ability  to  initiate  a  discharge  proceeding  be- 
cause you  thought  that  somebody  was  weird,  because  you  didn't 
like  the  way  he  walked,  because  you  thought  he  had,  quote,  homo- 
sexual tendencies,  unquote.  That  is  why  we  focus  on  acts  or  actions 
that  communicate. 

Now  you  don't  necessarily  need  to  find  an  intention  to  commu- 
nicate. You  need  to  find  a  statement  that  is  equivalent  to  a 
nonverbal  statement.  I  believe  that  there  are  activities — actions,  a 
way  someone  walks,  a  way  someone  shakes  hands — ^would  not  in 
and  of  themselves  be  credible  information  of  a  statement  dem- 
onstrating a  propensity. 

If  you  said  to  Captain  Keating,  who  was  our  joint  commander, 
Jamie  Gorelick  is  really  aggressive.  I  think  she  is  a  lesbian.  I  have 
to  tell  you,  Congressman,  that  is  what  we  rejected  in  1981. 

Now,  unfortimately  here,  one  person's  weirdness  is  another  per- 
son's normal  behavior.  And  what  we  need  to  be  careful  of  is  that 
we  make  sure  we  have  a  standard  that  says  actions,  acts,  are  in 
one  category,  statements  are  in  another,  and  actions  that  are  tan- 
tamount to  statements  are  statements,  but  there  are  aspects  of  the 
way  in  which  we  live,  the  way  in  which  we  walk,  the  way  in  which 
we  speak,  which  I  don't  believe  would  be  credible  information  dem- 
onstrating a  propensity  to  engage  in  homosexual  acts. 

I  don't  know  how  better  I  can  articulate  it,  but  I  will  tell  you  that 
I  don't  think  that  what  I  am  saying  is  any  different  from  what  my 
predecessor  in  the  Bush  administration  would  have  told  you  is  the 
practice. 

Captain  Keating. 

Captain  Keating.  I  agree  with  that. 

Mr.  Kyl.  I  saw  some  head  nodding  and  discussions.  Anybody  else 
in  back? 

Admiral  SCHACHTE.  I  agree. 

Mr.  Kyl.  So  there  is  no 

Mr.  Skelton.  I  would  suggest  that  if  one  of  you  in  the  back  row 
wishes  to  say  something,  please  identify  yourself  for  the  record. 

Mr.  Kyl.  So  bottom  line  is  there  is  no  legal,  no  case  law  limita- 
tion on  the  concept  of  nonverbal  statements,  but  obviously  there 
are  practical  distinctions  which  anybody  makes  with  respect  to 
whether  something  rises  to  a  level  of  credibility  or  not.  But  as  a 
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theoretical  matter,  there  is  no  zone  of  behavior  that  is  being  left 
out  here — any  kind  of  behavior  which  could  have  the  effect  of  being 
disruptive  and  which  might  in  totality  of  circumstances  lead  one  to 
believe  that  a  person's  demonstrating  a  propensity  to  engage  in  ho- 
mosexual conduct  would  be  an  adequate  basis  for  investigation  and 
ultimately  perhaps  discharge? 

Ms.  GORELICK.  As  a  legal  matter  I  think  you  roughly  para- 
phrased the  legal  standard  and  I  think  you  heard  the  Chiefs  sug- 
gest to  you  yesterday  how  they  might  as  a  practical  matter  enforce 
that,  and  if  any  of  the  commanding  officers  that  you  had  up  here 
yesterday  had  made  the  decisions  that  they  described,  I  would  have 
said  as  their  legal  advisor  that  they  would  be  sustainable. 

Mr.  Kyl.  I  appreciate  the  Chairman's  indulgence. 

Part  of  the  confusion  arrives,  and  it  is  perfectly  understandable, 
from  some  testimony  yesterday,  I  won't  indicate  from  whom,  that 
did  not  suggest  the  legal  understanding  of  nonverbal  statements 
you  have  articulated  here  today.  The  suggestion  was  that  every- 
thing had  to  fall  within  the  rubric  of  conduct;  and  since  conduct  is 
somewhat  limited  in  its  definition,  that  raised  serious  questions  in 
my  mind. 

Ms.  GORELICK.  I  understand. 

Mr.  Kyl.  Mr.  Chairman,  there  is  just  one  other  question.  In  the 
policy  statement,  there  is  the  word  "includes".  It  is  on  the  second 
page  in  the  penultimate  paragraph  or  the  last  whole  paragraph.  It 
says  a  homosexual  act  includes  any  bodily  contact,  et  cetera. 

Does  that  suggest  that  there  are  other  kinds  of  homosexual  acts 
that  do  not  involve  bodily  contact?  Sometimes  in  the  law  we  use 
the  word  "includes"  to  suggest  that  there  are  other  things  not  enu- 
merated here.  Sometimes  it  doesn't  mean  that. 

Ms.  GORELICK.  No,  you  know,  if  I  look  back  at  the  directive,  it 
says  "means."  And  I  think  the  reason  that  "includes"  is  in  there  is 
because  we  added  that  additional  phrase,  "or  any  bodily  contact 
which  a  reasonable  person  would  understand".  And  I  think  you 
point  out  something  interesting  in  your  questioning  before  and 
now,  which  suggests  to  me  that  when  we  write  this,  we  will  make 
clear  that  the  definition  of  homosexual  act  is  that  it  means  bodily 
contact,  and  we  will  address  the  issue  of  bodily  contact  that  a  rea- 
sonable person  would  understand,  under  the  rubric  of  statements 
and  nonverbal  statements  to  make  clear  what  I  have  just  ex- 
plained. But  I  understand  why  you  ask  the  question  that  you 
asked. 

Mr.  Kyl.  Thank  you  very  much. 

Thank  you,  Mr.  Chairman. 

Mr.  Skelton.  Thank  you.  Let  me  ask  this  question  before  I  ask 
our  friend  Mr.  Spence  if  he  has  questions.  I  understand  that  there 
are  one  or  possibly  two  cases  that  have  been  decided  by  either  a 
lower  court  or  lower  courts,  favorable  to  or  I  should  say  against  the 
military  in  favor  of  the  gay  member  of  the  military. 

Am  I  correct  in  that? 

Ms.  GORELICK.  Yes. 

Mr.  Skelton.  What  would  the  result  be  if  the  administration 
elects  not  to  appeal  those  decisions? 

Ms.  GORELICK.  Well,  if  a  decision  were  made  not  to  appeal  at  the 
District  Court  stage,  you  would  have  the  District  Court  decision  in 
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place.  Could  you  excuse  me  for  one  minute?  Mr.  Chairman,  I  feel 
somewhat  constrained  here  in  discussing  a  pending  case. 

Mr.  Skelton.  I  see. 

Ms.  GORELICK.  There  is  an  answer  to  your  question,  but  it  is  our 
policy  not  to  discuss  a  pending  case. 

Mr.   Skelton.   I  understand  fully,   I  understand.   I  will  then 

call 

Mr.  Buyer.  Mr.  Chairman,  it  is  an  excellent  question  that  you 
have  asked.  You  can  do  a  hypothetical.  Doe  versus  Wade,  and  she 
could  answer  the  question. 

Mr.  Skelton.  Let  me  go  on  to  my  friend,  Mr.  Spence. 

Mr.  Spence.  Thank  you,  Mr.  Chairman,  I  appreciate  all  of  you 
meeting  here  this  morning,  and  I  appreciate  the  fact  that  you  are 
all  experts. 

I  have  to  comment,  of  course,  we  have  experts  on  all  sides  of  all 
questions.  And  so  in  that  context,  I  would  like  to  ask  you  a  few 
questions.  Do  all  of  you  agree  that  this  policy  can  be  successfully 
defended  in  the  court? 

Ms.  GORELICK.  Well,  I  do.  I  don't  know  how  you  would  like  to 
poll  the  rest  of  us. 

Mr.  Spence.  Anyone  who  would  like  to  say  otherwise,  they  are 
free,  feel  free  to  say.  Otherwise  I  guess  you  agree,  all  of  you,  that 
it  can  be  successfully  defended  in  court. 

Ms.  GORELICK.  Let  me  say,  Congressman,  there  are  obviously  dif- 
ficulties in  predicting  what  this  court  will  do.  And  I  don't  want  to 
lose  my  license  by  making  a  bad  prediction.  But  we  have  tried  to 
create  a  policy  that  is  defensible  and  we  believe  we  have. 

Mr.  Spence.  If  that  is  the  case,  it  is  unusual  that  such  a  distin- 
guished panel  of  legal  experts  all  agree  on  this. 

Ms.  GORELICK.  We  worked  hard. 

Mr.  Spence.  I  guess  you  did. 

Which  brings  me  to  the  next  question,  were  you  involved,  all  of 
you,  in  fashioning  or  constructing  or  putting  together  this  policy? 

Ms.  GORELICK.  If  I  might  describe  the  process,  then  see  if  anyone 
wants  to  add  to  it. 

Basically  the  policy  emerged  from  a  working  group  that  was 
broadly  constituted  among  the  services,  and  that  included  legal  ad- 
vice within  it  from  among  the  services.  After  the  working  group's 
proposal  had  gelled,  there  were  a  series  of  discussions  within  the 
Department  of  Defense  that  included  me,  after  my  confirmation, 
and  also  included  representatives  of  the  Department  of  Justice. 

There  was  a  fully  consultative  process  that  included  all  of  the 
judge  advocates  general  of  all  services,  including  the  staff  judge  ad- 
vocate of  the  Marine  Corps,  so  that  you  not  only  had  counsel  to  the 
working  group,  the  civilian  lawyers,  but  also  the  legal  representa- 
tives of  the  Chiefs. 

Mr.  Spence.  I  understand.  I  repeat,  it  is  unusual  to  have  so 
many  experts  agreeing  on  questions  like  this.  I  think  you  have  to 
agree,  you  have  experts  on  both  sides  of  just  about  any  question 
you  can  bring  up  legally.  That  is  what  it  is  all  about.  All  of  us  who 
are  lawyers  make  our  living  that  way,  representing  both  sides  of 
questions. 

And  we  can  back  them  up  with  all  kinds  of  decisions.  So  it  is  un- 
usual, I  repeat  myself  again.  And  I  am  sure  we  are  going  to  find 
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some  other  experts  who  are  going  to  disagree  with  you  on  this  par- 
ticular question. 

Getting  beyond  that,  do  any  of  you  see  any  legal  problems  with 
this  new  policy  which  you  would  like  to  tell  us  about,  any  short- 
comings? 

Ms.  GORELICK.  No. 

Mr.  Spence.  That  is  unusual.  All  of  you  agree  with  that  back 
there  in  the  back  row,  all  of  you  experts?  If  you  want  to  disagree 
with  somebody,  tell  me  about  that. 

General  MOREHOUSE.  I  am  Genersd  Morehouse  from  the  Air 
Force,  and  I  am  not  here  to  specifically  disagree.  I  think  we  are  all 
concerned  that  this  is  going  to  be  difficult  and  we  are  prepared  to 
defend  it  and  we  are  all  in  agreement  that  this  is  the  best  way  to 
write  this  policy. 

There  are  some  things  that  I  might  write  differently  and  that 
Marine  Corps  and  the  Army  might  rather  have  in  there.  But  over- 
all, I  think  we  are  all  in  agreement  with  the  way  this  is  written 
and  we  think  we  can  implement  it  in  the  field.  It  is  going  to  be  a 
job  defending  it,  but  it  is  important  that  we  do  that  and  we  are 
prepared  to  do  that. 

Mr.  Spence.  Could  I  suggest  that,  like  other  things,  you  are 
given  a  job,  a  case,  to  write  a  policy,  and  this  is  what  has  been 
done  legally  by  the  legal  experts. 

General  Morehouse.  Yes,  sir. 

Ms.  GORELICK.  Let  me  just  say,  I  did  not  mean  by  my  answer 
to  suggest  that  I  thought  we  would  not  have  litigation  or  that  I  was 
guaranteeing  any  particular  result.  You  also  asked  me  whether 
there  were  any  legal  problems  that  I  wanted  to  tell  you  about,  and 
I  took  your  question  literally.  But  I  think  we  have  written  a  strong 
and  defensible  policy. 

Mr.  Spence.  Well,  that  was  the  point  I  wanted  to  make.  And  of 
course,  as  Mr.  Kyi  has  already  suggested  and  you  can  see  from  the 
press,  you  are  going  to  have  to  face  all  kinds  of  problems,  such  as 
lawsuits  being  brought  by  various  people  on  both  sides  of  the  ques- 
tion. 

Ms.  GORELICK.  And  we  have  that  now. 

Mr.  Spence.  You  have  prepared  for  that. 

Am  I  right  and  do  I  understand  correctly  that  a  complete  ban  on 
homosexuals  in  the  mihtary  has  been  upheld  by  the  Supreme 
Court  on  various  occasions  in  the  past? 

Ms.  GORELICK.  Well,  that  is  a  shorthand  that  I  am  not  certain 
I  understand.  The  prior  discharge  policy  has  been  upheld.  And  es- 
sentially this  carries  forward  the  prior  discharge  policy.  That  is 
what  is  being  challenged,  and  the  other  aspects  of  our  policy  have 
not  been  the  subject  of  discussion  in  the  courts.  But  the  prior  dis- 
charge policy  has  been  upheld. 

Mr.  Spence.  I  don't  know  whether  the  question  has  been  consid- 
ered or  not  as  to  how  you  can  separate  status  and  conduct,  which 
is  a  big  departure  here  in  this  new  policy  from  what  previously  has 
been  the  case. 

Can  any  of  you  remember  where  that  idea  came  from  in  making 
this  new  policy? 

Ms.  GORELICK.  Well,  if  I  might  suggest  a  slight  emendation  of 
your  assumption,  the  poUcy  since  1981  has  distinguished  status 
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from  conduct.  It  is,  in  my  view,  the  prerequisite  of  the  sustain- 
abihty  of  the  poUcy,  that  we  separate  status  and  conduct  in  1981 
when  this  pohcy  was  put  in  place.  What  was  removed  was  the 
basis  for  discharge  that  included  a  quote,  tendency,  unquote.  So  it 
has  not  been  our  policy  to  discharge  for  status  for  well  over  a  dec- 
ade. 

The  only  thing  that  changes  in  that  regard  is  that  we  will  not 
ask  about  orientation,  which,  in  my  view,  is  more  consistent  as  a 
mode  of  operating  than  the  prior  policy. 

Mr.  Spence.  In  that  regard,  does  this  policy  create  a  protected 
class? 

Ms.  GORELICK.  No. 

Mr.  Spence.  Sexual  orientation? 

Ms.  GORELICK.  No. 

Mr.  Spence.  Are  there  any  other  protected  classes  that  have 
been  created  in  the  past? 

Ms.  GORELICK.  Not  that  I  am  aware  of.  No. 

Mr.  Spence.  What  about — ^what  would  you  say  about  a  drug  ad- 
dict who  has  been  excluded  from  military  service  because  of  his  ad- 
diction? Is  it  all  right  under  this  policy  to  bring  those  people  into 
the  military  £ind  then  discharge  them  after  they  commit  the  act? 

Ms.  GORELICK.  No,  if  you  have  someone  who  is  using  drugs  at 
the  point  of  accession,  you  don't  have  to  admit  them. 

Mr.  Spence.  How  about  asking  the  question?  Are  you  going  to 
be  able  to  ask  the  question  in  the  future  about  drug  addiction  smd 
those  kinds  of  things? 

Ms.  GORELICK.  Yes,  I  think  that  it  is,  Congressman,  quite  ration- 
al for  us  to  say  that  it  doesn't  do  us  any  good.  It  doesn't  help  us 
conduct  our  personnel  affairs  to  ask  whether  someone  has  a  homo- 
sexual orientation.  It  doesn't  tell  us  anything  that  we  can  act  upon. 
And  it  hasn't  excluded  people  who  engage  in  homosexual  conduct 
from  the  service.  It  hasn't  been  useful.  It  hasn't  been  efficacious. 
It  doesn't  tell  you  an3i;hing.  And  so  it  is  perfectly  rational  to  not 
ask. 

Mr.  Spence.  It  doesn't  tell  you  anything? 

Ms.  GORELICK.  No 

Mr.  Spence.  About  how  to  ask  the  question,  are  you  permitted 
to  ask  whether  you  have  committed  homosexual  acts  in  the  past  or 
not? 

Ms.  GORELICK.  We  would  not  be  asking  about  past  conduct. 

Mr.  Spence.  And  would  the  same  thing  hold  true  of  anyone  who 
is  asked  about  drugs  in  the  past  or  any  of  the  other  things  on  that 
long  list  of  questions  we  ask  now  of  people  coming  in?  Why  can't 
those  people  take  the  same  position — that  you  can't  ask  me  these 
questions. 

Ms.  GORELICK.  If  you  are  asking  whether  our  decision  not  to  ask 
someone  about  orientation  gives  a  legal  right  to  someone  we  ask 
about  drug  use,  the  answer  is,  no. 

Mr.  Spence.  The  conduct. 

Ms.  GORELICK.  The  same. 

Mr.  Spence.  I  am  suggesting  that  we  are  creating  a  special  class, 
a  protected  class  of  people.  And  with  all  your  expertise,  you  are 
going  to  have  a  difficult  time  convincing  me  otherwise,  unless  we 
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are  going  to  create  all  the  rest  of  these  classes,  too,  and  stop  asking 
all  the  rest  of  the  questions  that  we  ask. 

Is  there  any  other  instance  of  us  deciding  not  to  ask  a  question? 

Ms.  GORELICK.  We  change  what  we  ask  from  time  to  time.  And 
that  is  perfectly  legal. 

Mr.  Spence.  I  don't  want  to  make  you  feel  uncomfortable. 

Ms.  GORELICK.  I  am  not  uncomfortable.  I  just  don't  share  your 
anxiety  about  whether  we  would  be  creating  a  protected  class 
against  a  challenge  by  drug  users.  I  think  it  is  perfectly  rational 
to  ask  one  and  not  the  other. 

Mr.  Spence.  I  think  we  have  discussed  that. 

How  about  this  business  of  homosexuality  being  incompatible 
with  military  service?  Is  that  in  this  new  policy? 

Ms.  GORELICK.  If  I  might  give  a  somewhat  expansive  answer  to 
this  question,  because  I  think  this  is  an  issue  as  to  which  there  has 
been  some  confusion.  The  prior  policy  with  regard  to  homosexuals 
in  the  military  has  a  fairly  unique  aspect  to  it.  Unlike  any  other 
basis  for  separation,  in  addition  to  stating  the  basis  for  separation, 
which  has  been  consistent  since  1981 — homosexual  conduct — it  has 
prefatory  language  that  is  of  no  force  and  effect  that  says  homo- 
sexuality is  incompatible  with  military  service.  We  have  never  de- 
fended and  we  do  not  need  to  defend  a  conduct-based  discharge  pol- 
icy by  reference  to  that  earlier  statement. 

Now,  we  have  not  yet  rewritten  the  directive  and  I  don't  feel  that 
we  have  to  change  it.  But  I  will  tell  you  that  it  is  superfluous  to 
state  your  premise.  It  is  inconsistent  with  what  we  have  otherwise 
done.  If  we  are  going  to  have  such  prefatory  language,  it  will  be, 
in  my  view,  and  in  my  recommendation — I  don't  make  these  rules; 
I  just  make  recommendations — the  third  paragraph  of  the  policy. 

Mr.  Spence.  I  understand.  But  right  now,  the  question  that  I 
asked  was  is  that  in  the  policy  right  now? 

Ms.  GORELICK.  That  statement  is  in  the  directive  right  now  in 
the  way  I  described  it.  If  you  are  asking  that  when  you  say  right 
now. 

Mr.  Spence.  I  am  asking  over  and  over  and  over  and  over  and 
I  can't  see  that  it  is  in  the  policy.  It  is  kind  of  in  the  preamble, 
and  you  are  talking  about  what  used  to  be  the  case  in  the  military 
and  the  past,  but  when  it  comes  down  to  the  part  about  what  the 
policy  is,  that  statement  is  not  included  in  there.  Now,  do  you 
agree  with  that? 

Ms.  GORELICK.  Well,  again,  let  me  say  that  its  place  in  the  cur- 
rent directive — the  place  of  '^homosexuality  is  incompatible" — that 
phrase  in  the  current  directive  is  in  a  place  that  has  no  force  and 
effect.  So  what  the  Secretary  and  the  Chairman  were  sajdng  was 
that  our  policy,  like  the  prior  policy,  is  conduct-based.  The  prefa- 
tory language,  if  you  are  going  to  have  this  unique  prefatory  lan- 
guage, will  be  the  statement  that  is  in  paragraph  3,  which  says  the 
Department  of  Defense  has  long  held  that  as  a  general  rule  homo- 
sexuality is  incompatible,  et  cetera. 

Mr.  Spence.  Has  long  held  that  and  come  the  future,  it  is  going 
to  be  held  that  way,  too. 

Ms.  GORELICK.  Each  one  of  the  Chiefs  told  you  their  individual 
view.  My  view  is,  this  language  in  the  third  paragraph  is  a  preface 
to  the  policy.  And  this  would  be  the  preface. 
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Mr.  Spence.  If  that  is  the  pohcy  then,  that  it  is  incompatible,  is 
that  not  a  status?  Homosexuahty? 

Ms.  GORELICK.  I  think  that  the  distinction  between  the  two  iter- 
ations of  it,  the  one  in  the  directive  and  the  one  in  the  poHcy,  is 
that  this  one  says  the  Department  of  Defense  has  long  held  that 
as  a  genergd  rule  homosexuality  is  incompatible.  And  that  as  a  gen- 
eral rule,  it  meant  to  exclude  orientation,  which  is  the  pure  status. 
As  opposed  to  an  act 

Mr.  Spence.  And  you  can't  exclude  people  for  their  status. 

Ms.  GORELICK.  You  cannot  exclude  them  for  orientation  alone 
and  we  say  that  quite  explicitly. 

Mr.  Spence.  And  then  you  say  that  homosexuality  is  incompat- 
ible. That  is  inconsistent.  We  can  talk  about  words  and  argue  about 
words  all  you  want  to,  but  it  is  plainly  inconsistent  when  we  just 
said  that  status  will  not  disqualify  you  and  here  we  are  saying  on 
the  contrary,  that  it  is  incompatible. 

Ms.  GORELICK.  Let  me  say  that  in  the  current  directive,  after  it 
says  homosexuality  is  incompatible  with  military  service,  it  goes  on 
to  explain  more  clearly  what  that  means.  The  presence  in  the  mili- 
tary environment  of  persons  who  engage  in  homosexual  conduct  or 
who  by  their  statements  demonstrate  a  propensity  to  engage  in  ho- 
mosexual conduct  seriously  impairs  the  accomplishment  of  the  mili- 
tary mission.  That  is  an  explanation  that  was  put  in  there  in  1981 
of  what  the  first  sentence  meant.  That  second  sentence  is  carried 
forward  wholly  into  the  new  policy. 

Mr.  Spence.  One  last  question.  I  apologize  for  pursuing  this  so 
far,  Mr.  Chairman,  but  I  have  another  question  about  sexual  ori- 
entation. 

I  am  having  a  difficult  time  getting  used  to  all  these  new  names 
and  phrases  and  all  the  rest  that  I  have  never  heard  before,  being 
designed  to  change  something  that  used  to  be  unacceptable  to 
make  it  acceptable  now,  morally  and  every  other  way  that  you  can 
look  at  it.  Sexual  orientation,  I  am  having  a  difficult  time  deciding 
what  that  is,  even  though  it  is  defined  down  here. 

In  the  dictionary  you  see  one  thing.  If  you  look  in  the  definition 
here  in  the  statement,  it  is  something  else.  Here  in  the  statement 
it  says  sexual  attractions  to  individuals  of  a  particular  sex.  Where 
do  you  put  people  who  are  sexually  attracted  to  children  and  ani- 
mals? 

Ms.  GORELICK.  This  policy  doesn't  address  that  at  all.  Congress- 
man. 

Mr.  Spence.  Doesn't  address  that? 

Ms.  GORELICK.  No,  sir,  but  those  policies  remain  the  same. 

Mr.  Spence.  Thank  you. 

Mr.  Skelton.  Thank  you.  Let  me  clarify  something  that  was  dis- 
cussed a  few  moments  ago  if  I  may.  I  guess  it  is  the  second  page 
or — it  is  the  bottom  of  the  page  called  "summary"  on  your  sheet. 
Policy  guidelines. 

Ms.  GORELICK.  Yes. 

Mr.  Skelton.  Earlier  you  used  the  phrase,  "pattern  of  behavior," 
am  I  correct? 

Ms.  GORELICK.  I  may  have. 

Mr.  Skelton.  At  the  bottom  of  the  page,  you  have  the  words, 
"activities  such  as  association  with  known  homosexuals,  presence 
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in  a  gay  bar,  possessing  or  reading  homosexual  publications  or 
marclung  in  a  gay  rights  rally  in  civilian  clothing  will  not  present 
sufficient  information  that  will  provide  a  basis  for  initiating  an  in- 
vestigation. Any  one  of  those,  under  this,  does  not  constitute  credi- 
ble information."  How  about  a  combination  of  any  two  of  those  or 
any  combination  of  any  three  of  those?  How  much  does  it  take  in 
your  legal  opinion  to  create  a  pattern  of  behavior?  Which  would 
constitute  a  statement? 

Ms.  GORELICK.  The  reason  that  in  and  of  themselves  was  put  in 
there  is  because  as  a  practical  matter,  commanders  will  have  to  as- 
sess the  nature  of  the  event  or  events  and  I  am  sorry  to  say  that 
all  I  can  tell  you  is  what  the  general  rule  is. 

Mr.  Skelton.  Is  it  your  intention  in  drafting  this  that  if  there 
is  a  pattern  of  behavior  of  two  or  more  of  these  listed  items,  that 
would  give  rise  to  a  statement  that  someone  is  gay  and  can  be  ac- 
tionable for  an  investigation? 

Ms.  GORELICK.  What  I  have  to  say  is  this 

Mr.  Skelton.  No,  no,  no,  just  answer  my  question. 

Ms.  GORELICK.  I  am  sorry.  It  is  not  conducive  to  a  yes  or  no  an- 
swer. 

Mr.  Skelton.  CertEunly  it  is.  Let  me  go  back.  Someone  reads  ho- 
mosexual publications  and  someone  goes  every  Friday  night  to  a 
gay  bar  and  all  the  fellow  platoon  leaders  know  this.  Are  those  two 
activities  combined  sufficient  to  create  a  statement  that  someone  is 
gay,  which  would  be  subject  to  an  investigation  by  a  commander? 

Ms.  GORELICK.  And  what  I  have  to  answer  this  way — and  I 
apologize  for  not  being  able  to  answer  in  the  way 

Mr.  Skelton.  The  commander  has  to  answer  yes  or  no. 

Ms.  GORELICK.  Yes,  but  the  commander  has  a  live  person  in  front 
of  him,  has  all  the  attendant  circumstances;  has  knowledge  of  the 
circumstances. 

Mr.  Skelton.  That  is  all  he  has.  That  is  all  he  has. 

Ms.  GORELICK.  No,  I  beg  to  differ  with  you.  A  commander  has  a 
person,  has  all  of  the  circumstances  in  front  of  him.  I  can  answer 
you  hypothetically.  I  think  this  is  an  easier  way  for  me  to  answer, 
and  I  hope  it  is  sufficient — that  in  assessing  what  is  credible  infor- 
mation in  initiating  an  inquiry  a  commander  may  consider  those 
actions  that  you  have  listed  and  make  a  determination  whether 
they  constitute  a  nonverbal  statement  that  demonstrates  a  propen- 
sity. 

When  you  put  this  almost  precise  hypothetical  to  Commander 
Powell,  and  I  can't  remember  specificedly  what  each  of  the  Chiefs 
said,  but  basically  they  gave  you  their  approach  to  that  assess- 
ment. 

The  reason  I  can't  tell  you  whether  two  events  are  different  from 
three  events  is  because  as  General  Powell  said,  we  cannot  take  a 
cookie-cutter  approach  with  respect  to  our  commanders.  We  have 
to  trust  them  to  exercise  the  good  judgment  that  they  have  shown 
themselves  capable  of  making.  We  do  give  some  guidance  as  to 
what  credible  information  is,  and  we  do  give  some  guidance  as  to 
concerns  we  have  about  reaching  conclusions  from  going  into  a  gay 
bar  alone. 

Mr.  Skelton.  You  do  agree  that  a  pattern  of  conduct  can  come 
out  of  any  of  the  actions  I  have  just  listed? 
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Ms.  GORELICK.  Yes.  And  those  actions  would  be  sufficient  to  initi- 
ate an  inquiry. 

Mr.  Kyl.  To  state  that  another  way,  and  I  think  that  does  an- 
swer the  question,  it  is  possible  that  without  evidence  of  conduct 
or  any  other  verbal  statements  that  one  or  more  of  these  three  ex- 
amples could  justify  the  initiation  of  an  inquiry. 

Ms.  GORELICK.  Yes,  and  I  appreciate  your  restating  it  in  that 
fashion.  It  is  easier  to  answer. 

Mr.  Skelton.  Mr.  Bilbray  just  stepped  out.  Mr.  Buyer,  you  are 
on. 

Mr.  Buyer.  Thank  you,  Mr.  Chairman.  I  have  a  series  of  ques- 
tions and  statements  as  I  go,  so  if  you  would  write  them  down  as 
I  go.  Number  one,  I  am  going  to  go  back,  because  the  Chairman 
asked  a  very  good  question.  Please  answer  the  hypothetical  that 
the  Chairman  stated  for  you,  madam,  and  the  hypothetical  case  is 
a  similar  fact  scenario  to  Meinhold  but  it  is  in  the  first  circuit.  Let 
me  take  a  step  back. 

We  have  a  President  in  the  executive  branch  who  has  appointed 
people  who  agree  with  his  philosophies  out  there;  he  wanted  to  lift 
the  ban  totally,  but  now  is  compromised.  The  question  many  of  us 
are  asking  is  will  those  people  out  there,  given  his  guidance  and 
directions  and  how  he  feels,  are  they  going  to  ambitiously  and  zeal- 
ously defend  these  cases?  I  don't  know.  I  would  like  your  opinion. 

The  Chairman  really  touched  on  several  issues  that  I  find  very 
interesting.  One  question  pertains  to  what  is  not  credible  informa- 
tion. Are  you  doing  that?  Are  you  setting  up  areas  of  privacy?  Is 
that  why  you  are  doing  that?  All  of  us  know  that  the  existence  of 
the  right  to  privacy  is  incontrovertible.  We  know  that  the  nature 
and  the  extent  of  that  right  is  less  certain  right  now.  And  we  also 
know  that  the  constitutional  right  of  privacy  has  vague  contours. 
And  my  question,  in  particular,  is  are  we  creating  some  constitu- 
tional rights  of  privacy  in  particular?  So  I  would  like  you  to  answer 
that  one. 

The  statement  that  homosexuality  is  incompatible  with  military 
service  has  never  been  relied  upon  by  the  government  to  defend  the 
policy;  and,  therefore,  it  is  not  necessary  to  define  homosexuality 
in  the  new  policy.  I  have  a  question  for  Brigadier  General  Miller, 
I  believe  of  the  Marine  Corps.  Is  it  Miller? 

Sir,  in  defending  these  cases  under  the  previous  policy,  isn't  it 
true  that  the  government  briefs  and  their  affidavits  stated  as  a 
basis,  that  homosexuality  is  incompatible  with  military  service?  In 
other  words,  the  principle  put  forward  in  defense  of  the  policy  was, 
in  fact,  that.  So,  Brigadier  General  Miller,  in  your  experience  with 
government  litigators,  have  they,  in  fact,  relied  upon  this  policy  of 
incompatibility?  Okay? 

Another  question  I  have  is  I  thought  it  was  really  something 
when  the  Chairman  brought  up  sexual  orientation;  is  it  defined? 
When  he  mentioned  bestiality,  if  we  are  going  to  make  a  blanket 
statement  that  sexual  orientation  is  not  a  part  of  military  service, 
then  what  about  other  orientations?  Not  only  are  there 
heterosexuals  but  there  are  nonhomosexual  orientations, 
pedophiles,  exhibitionism,  bestiality,  sadomasochism,  necrophilia, 
and  so  on.  What  are  we  doing?  Are  we  going  to  open  up  the  door 
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or  not?  And  if  we  are  not,  are  we  defining  a  particular  class?  And 
that  is  what  the  Chairman  went  to. 

We  might  be  defining  a  particular  class,  And  if  we  are,  is  it  a 
suspect  class?  As  lawyers,  we  know  what  that  buzz  word  means. 
Now,  all  we  have  to  do  is  defend  the  policy  based  on  a  rational 
basis.  If  it  is  defined  as  a  suspect  class,  then  we  jump  into  the 
strict  scrutiny  standards.  So  I  would  like  your  comments  on  that, 
given  the  scope  of  judicial  review,  because  it  depends  upon,  in  par- 
ticular, how  similarly  situated  classes  of  people  are  treated.  So  are 
we  going  to  have  some  pedophiles  who  are  upset  or  exhibitionists 
upset.  I  don't  know.  We  will  be  ready  for  those  hearings  next  year. 

I  still  have  my  green  light,  great.  I  have  another  question  for 
you.  If  you  don't  have  all  of  these  down,  I  have  them.  When  we  talk 
about  the  suspect  class,  I  think  that  this  policy  creates  a  new  class. 
And  that  is  a  new  class  of  homosexuals  who  are  celibate.  We  are 
saying  you  can  come  on  in  the  military  if  you  are  celibate,  just 
don't  tell  us  and  you  can  serve  and  we  will  give  you  special  protec- 
tions. Ooh,  you  do  that  and  you  will  be  setting  yourself  up  for  trou- 
ble, because  if  you  give  special  protection  saying  that  we  are  going 
to  outline  special  rights  of  privacy  because  we  are  going  to  say 
what  is  noncredible  information  out  there.  What  I  find  really  inter- 
esting is  that  in  the  district  court  opinion  in  the  Ben  Shalom  case, 
the  court  said  homosexuals,  as  defined  merely  by  status  of  having 
a  particular  sexual  orientation  and  absent  any  allegation  of  mis- 
conduct, constitute  a  suspect  class. 

Let  me  read  that  again.  Let  me  read  it  again  because  it  is  ex- 
tremely important.  Homosexuals,  as  defined  merely  by  status  of 
having  the  particular  sexual  orientation  and  absent  any  allegations 
of  sexual  misconduct  constitutes  a  suspect  class. 

Now,  do  you  agree  that  the  class  created  by  this  proposal  is 
merely  one  of  homosexual  orientation  without  any  allegations  of 
conduct,  or,  are  we  moving  into  an  area  of  creating  a  special  class 
that  raises  this  to  a  greater  burden  in  order  for  the  government  to 
defend?  Thank  you. 

Ms.  GORELICK.  Let  me  address  the  last  one  first  because  it 
stands  out.  You  were  reading  from  a  district  court  opinion  that  was 
overruled.  I  do  not  believe  that  we  are  creating  a  suspect  classifica- 
tion. And  I  don't  think  that  any  of  the  lawyers  in  the  working 
group  or  in  the  JAG  or  in  the  Justice  Department  that  looked  at 
this  would  agree  with  that. 

Second  of  all,  I  don't  think  that  we  are  creating  a  suspect  class 
of  pedophiles.  In  order  to  find  that  someone  is  in  a  suspect  class, 
you  have  to  find  a  pattern  of  improper  discrimination  against 
pedophiles. 

Mr.  Buyer.  I  never  inferred  that.  We  weren't  talking  about  that. 

Ms.  GORELICK.  I  find  the  suggestion  that  this  policy  would  give 
a  pedophile  a  right  to  suggest  that  homosexuals  are  being  treated 
specially  and  that  pedophiles  need  this  special  treatment  to  be  one 
that  I  simply  cannot  agree  with.  What  is  interesting  is  that  the 
case  law  has,  I  think,  been  quite  clear  that  we  are  in  danger  when 
we  impose  sanctions  for  status  alone.  That  C£in  drag  the  whole  reg- 
ulatory construct  down  and  that  is  why  we  are  trying  to  move 
away  fi-om  it.  That  is  why  it  happened  in  1981. 
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This  was  put  into  effect  by  the  Reagan  administration  because 
the  lawyers  there  at  that  time  concluded  that  you  would  have  a 
weaker  regulatory  scheme  if  you  sanctioned  or  discharged  based 
upon  status  alone.  We  are  continuing  along  that  same  line  in  rec- 
ognition of  the  same  cases. 

We  do  not  say  that  any  orientation  is  not  a  bar.  We  say  homo- 
sexual orientation  is  not  a  bar.  This  is  a  policy  that  addresses  ho- 
mosexual policy. 

With  respect  to  the  question  of  whether  we  have  asked  or  relied 
upon  the  language,  homosexuality  is  incompatible,  it  is  true  that 
in  prior  briefs  we  have  cited  the  prior  policy,  but  the  essence  of  the 
defense  was  not  that  homosexual  status  is  incompatible;  that  ho- 
mosexual orientation  is  incompatible. 

Now,  General  Miller  can  answer  for  himself,  and  I  do  not  mean 
to  suggest  otherwise,  but  I  want  to  make  sure  that  you  understand 
what  I  was  saying.  What  I  was  saying  was  that  we  have  never  de- 
fended, as  the  essence  of  our  policy,  discharging  someone  because 
he  is  a  homosexual. 
Mr.  Buyer.  But  it  is  the  premise. 

Ms.  GORELICK.  If  you  go  back  and  look  at  what  that  means,  the 
definition  of  homosexual  in  the  directive  itself— please,  I  think  this 
is  very  important  is  a  person  who  engages  in  or  desires  or  intends 
to  engage  in  homosexual  acts.  And  so  what  we  were  saying  in  es- 
sence there,  is  not  that  the  state  of  mind  is  something  that  inter- 
feres with  our  military  mission,  but  that  engaging  in  the  acts  or 
making  the  statement  that  indicates  a  propensity  or  desire  is  in- 
compatible. And  it  is  that  which  was  defended. 

Now,  let  me  go  on.  You  had  two  other  questions  that  I  will  try 
to  answer.  I  am  trying  not  to  take  any  more  time  with  my  answers 
than  with  the  questions,  but  it  is  hard.  We  are  not  setting  up  a 
zone  of  privacy.  We  are  not  creating  quote,  privacy  rights,  unquote. 
What  we  have  tried  to  do  is  essentially  carry  forward  the  prior  dis- 
charge policy,  but  not  ask  about  orientation  because  it  has  no  util- 
ity to  us,  and  to  create  standards  of  investigation  that  our  inves- 
tigators believe  are  the  appropriate  ones. 

As  to  your  first  question — and  I  think  it  is  very  important  that 
I  say  this  to  you  as  a  political  appointee  of  this  administration— 
the  intention  is,  once  we  have  a  policy,  to  defend  it.  And  the  inten- 
tion was  to  arrive  at  a  policy  that  we  felt  we  could  defend.  And  that 
is  all  I  can  say  to  you.  That  is  the  reason  we  have  an  opinion  from 
the  Attorney  General.  That  is  the  reason  we  have  both  the  Justice 
Department  and  our  JAGs  in  the  same  room. 

Mr.  Buyer.  But  we  also  have  cases  out  there  under  the  old  policy 
and  we  want  to  ensure  that  those  are  ambitiously  and  zealously 
appealed  also. 

Ms.  GORELICK.  Yes,  those  cases  are  cases  challenging  a  discharge 
policy  that  is  largely  the  same  as  the  proposed  policy. 

Mr.  Buyer.  I  don't  want  to  take  up  others'  time  but  the  General, 
if  he  could  answer  this  question,  and  with  that  I  conclude.  Thank 
you. 

General  Miller.  Thank  you.  I  am  Brigadier  General  Miller. 

The  statement,  "homosexuality  is  incompatible,"  is  used  in  the 
briefs,  and  it  is  really  the  linchpin  of  the  whole  policy  and  it  is 
there  for  a  couple  of  purposes.  It  is  there  for  the  legal  purpose  that 


189 

you  have  to  have  some  sort  of  a  pohcy.  And  it  is  also  there,  in  my 
view,  because  the  department  needs  to  say  something  as  to  homo- 
sexuality just  as  we  do  for  alcoholism  and  drug  abuse  and  all  the 
other  -isms  that  are  incompatible  with  military  service.  That  is 
why  it  has  been  there. 

It  is  not  challenged — Mrs.  Gorelick  is  exactly  correct — per  se,  in 
the  litigation,  because  the  challenge  goes  to  the  other  reason,  the 
other  part  of  the  basis,  and  that  is  the  objective  criteria  for  separa- 
tion. Those  are,  of  course,  something  that  the  commanders  have  to 
be  able  to  address,  and  use  when  they  separate  people.  That  is 
where  the  attacks  are  for  the  most  part  going  to  the  facts.  So  both 
of  these  things  are  important;  one,  the  linchpin,  and  the  other  the 
objective  criteria. 

Mr.  Buyer.  And  if  you  remove  the  linchpin,  the  trailer  goes  down 
the  hill  and  crashes.  Thank  you,  Mr.  Chairman. 

Mr.  Skelton.  Thank  you.  Let  me  ask  a  question,  Mrs.  Gorelick, 
concerning  investigations.  What  is  the  least,  in  your  opinion,  that 
it  would  take  to  launch  an  investigation  of  an  individual? 

Ms.  Gorelick.  By  your  question  do  you  mean  a  criminal  inves- 
tigation by  using  the  term  "investigation"  or  do  you  mean  it  more 
broadly  to  include  a  commander's  inquiry? 

Mr.  Skelton.  A  commander's  inquiry. 

Ms.  Gorelick.  You  need  credible  information,  which  we  have 
tried  to  give  a  sense  of  and  define  in  our  guidelines,  that  there  was 
a  basis  for  discharge,  which  would  be  homosexual  conduct. 

Mr.  Skelton.  Is  there  something  new  in  this  policy — I  have 
heard  it  stated,  but  I  would  like  for  to  you  clarify  one  way  or  the 
other — is  there  something  new  in  this  policy  that  limits  an  inves- 
tigation's launching  by  a  commander?  Is  that  new  or  is  that  an- 
cient in  the  realms  of  the  military? 

Ms.  Gorelick.  I  guess  I  would  characterize  it  as  a  clarification 
of  what  is  considered  by  the  working  group  and  the  investigators 
to  be  good  policy.  There  was,  I  think  I  adverted  to  this  earlier, 
some  confusion  on  the  part  of  commanders  as  to  what  it  was  that 
should  trigger  an  inquiry  and  what  they  were  investigating  or  in- 
quiring about. 

Mr.  Skelton.  In  other  words,  a  company  commander  or  platoon 
commander  or  someone  who  is  in  command  of  that  person  is  the 
one  who  must  call  in  the  investigative  services;  is  that  correct. 

Ms.  Gorelick.  For  an  investigation,  it  is  the  commander,  not  the 
investigator,  that  makes  the  determination 

Mr.  Skelton.  Is  that  new? 

Ms.  Gorelick.  I  would  defer  to  Captain  Keating  on  this. 

Mr.  Skelton.  Captain  is  that  new? 

Captain  Keating.  I  think  for  criminal  investigations  it  has  al- 
ways been. 

Mr.  Skelton.  I  am  not  talking  about  criminal  investigations.  I 
am  talking  about  this  investigation,  an  investigation  by  a  com- 
mander as  to  whether  to  proceed  against  someone  for  homosexual 
conduct? 

Ms.  Gorelick.  Let  me  say  this,  let  me  make  very  clear  why  we 
are  having  some  trouble  with  you 

Mr.  Skelton.  Let  me  go  back  and  let  me  make  it  easier.  The 
MPs  see  this  fellow  going  to  a  gay  bar  every  Friday  night  and 
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marching  in  a  parade  and  wearing  the  T-shirts.  They  are  not  the 
commanding  officer  of  this  soldier,  may  they  launch  this  investiga- 
tion? 

Ms.  GORELICK.  No,  they  need  to  go  to  the  commander. 

Mr.  Skelton.  And  they  say,  hey  commander,  we  have  these 
facts.  You  want  to  sign  on  to  an  investigation;  is  that  correct? 

Ms.  GORELICK.  That  is  correct. 

Mr.  Skelton.  And  he  says,  yes,  it  is  launched  or  he  says,  no,  it 
is  not;  is  that  correct. 

Ms.  GORELICK.  That  is  correct. 

Mr.  Skelton.  Is  that  new?  Is  that  policy  new? 

Ms.  GORELICK.  It  is  a  clarification.  There  was  no  previously  de- 
fined standard  across  our  services.  It  was  considered  to  be  the  bet- 
ter practice  before,  but  it  was  never  written  an5^where. 

Mr.  Skelton.  All  right.  Thank  you  very  much.  Mr.  Talent? 

Mr.  Talent.  Thank  you,  Mr.  Chairman.  I  am  going  to  follow  up 
on  that  line  of  questioning,  but  let  me  ask  briefly,  and  if  you  could 
answer  it  yes  or  no,  I  would  appreciate  it.  You  weren't  saying  that 
prefatory  clauses  are  irrelevant.  You  weren't  saying  that  the  courts 
or  legal  authorities  never  interpreted  ambiguous  language  in  the 
light  of  a  prefatory  clause  in  a  document  or  statute,  were  you? 

Ms.  GORELICK.  No. 

Mr.  Talent.  So  it  is  interesting  where  it  might  shed  Ught,  it  is 
relevant  at  least  in  that  sense. 

Ms.  GORELICK.  Yes. 

Mr.  Talent.  I  am  going  to  follow  up  on  what  the  Chairman  was 
discussing.  I  think  it  is  a  crucial  point.  And  let  me  just  say  this, 
the  totality  of  the  circumstances  available  to  the  commander  are 
solely  £ind  only  the  following.  In  other  words,  he  has  no  evidence 
of  homosexual  conduct  or  orientation  other  than  the  hst  of  the  ac- 
tivities mentioned  at  the  bottom  of  the  first  page  of  policy  guide- 
lines; association  with  known  homosexuals,  presence  at  a  gay  bar, 
et  cetera.  The  totedity  of  circumstances  reveals  nothing  else  to  him 
to  indicate  that  the  member  of  the  Anned  Services  may  be  a  homo- 
sexu£d.  Under  the  old  pre-January  policy,  could  the  commander  ini- 
tiate an  investigation?  And  the  answer  is  clearly,  yes,  isn't  it, 
under  the  old  pre-January  poUcy,  he  could  do  that?  It  would  be  a 
great  surprise  to  me  if  he  couldn't. 

He  has  been  told  under  circumstances  he  considered  rehable  that 
the  individual  associated  with  homosexuals,  went  to  gay  bars  and 
read  pubhcations.  He  could  initiate  an  investigation  imder  the  old 
policy. 

Ms.  GORELICK.  Yes. 

Mr.  Talent.  Under  the  new  pohcy  can  he? 

Ms.  GORELICK.  Yes,  and  I  have  given  a  fuller  answer  to  that  be- 
fore. The  answer  is,  yes,  and  I  have  given  the  considerations. 

Mr.  Talent.  Let  me  say,  with  all  due  respect,  that  I  think  we 
have  discovered  a  problem  with  the  policy  because  it  is  clear  that 
it  is  not  even  limited  to  the  specifics  mentioned.  The  specifics  men- 
tioned plus  any  other  activities  which  are  similar,  will  not  in  and 
of  themselves — it  does  not  say  none  of  these  activities  taken  singly 
may  constitute  a  basis  for  initiating  an  investigation,  it  says  the  ac- 
tivities taken  in  £ind  of  themselves.  If  I  am  a  judge  reading  that, 
granted  there  is  some  ambiguity,  but  if  I  am  a  judge,  I  tend  to  read 
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that  as  sajdng  none  of  them  singly  or  taken  together  can  constitute 
the  initiation  of  an  investigation.  Certainly  a  commander  could  be 
confused. 

Ms.  GORELICK.  You  understand  this  is  not  a  regulation  or  guid- 
ance in  and  of  itself.  This  was  a  policy  statement  written  to  try  to 
give  an  idea  of  what  we  were  trying  to  accomplish.  We  intend  to 
have  a  fairly  substantial  drafting  exercise  between  now  and  Octo- 
ber 1.  That  is  why  we  have  the  time  period  in  there  that  we  do. 
The  concept — and  I  think  you  heard  it  articulated  substantially 
yesterday  by  each  of  the  Chiefs — was  that  we  are  leery  of  relying 
upon  evidence  relating  to  associational  activities  in  and  of  them- 
selves. That  is,  the  mere  fact  that  a  person  goes  into  a  gay  bar — 
in  and  itself — does  not  suggest  that  he  is  homosexual. 

Mr.  Talent.  It  does  suggest.  It  is  legally  relevant.  You  are  not 
going  to  teU  me  that  it  is  not  legally  relevant.  I  think  against  the 
background  of  the  questions  and  answers,  I  understand  what  you 
are  saying.  But  it  seems  to  me  that  what  you  are  doing,  and  the 
law  does  this,  for  instance,  rape  shield  laws  says 

Mr.  Lancaster  [presiding.]  Excuse  me.  The  Chairman  has  in- 
formed me  that  not  only  is  there  a  15-minute  vote,  but  following 
that,  a  5-minute  vote.  And  he  has  asked  that  the  subcommittee's 
action  suspend  until  approximately  12:30  so  that  we  can  go  vote  on 
this  issue  as  well  as  the  one  following.  So  if  you  could,  Mr.  Talent, 
finish  your  questions. 

Ms.  GORELICK.  May  I  ask  the  Chair  just  for  an  estimate  of  the 
likely  duration  of  the  remainder  of  the  hearing  so  that  I  can  make 
some  plans? 

Mr.  Lancaster.  There  are  at  least  three  or  four  more  Members 
who  have  been  patiently  waiting  to  ask  questions,  so  my  guess  is 
that  you  are  talking  about  at  least  1:30. 

Ms.  Gorelick.  Thank  you.  I  wasn't  intending  to  suggest  that  it 
should  be  shortened.  I  just  wanted  to  be  able  to  make  some  plans. 
Thank  you. 

Mr.  Lancaster.  You  might  want  to  run  down  and  get  a  quick 
sandwich  while  we  are  voting. 

[Recess.] 

Mr.  Skelton.  Where  were  we?  Mr.  Talent  was  halfway  through 
his  questions  to  Mrs.  Gorelick,  and  if  he  would  proceed,  we  will 
keep  going. 

Mr.  Talent.  Thank  you,  Mr.  Chairman.  And  Mrs.  Gorelick,  there 
are  a  lot  of  other  people  who  want  to  ask  questions,  so  I  am  going 
to  try  to  sum  up  my  source  of  concerns  and  just  ask  you  and  maybe 
any  other  people  here  who  may  want  to  comment  on  this.  My  con- 
cern is  when  I  listened  to  the  Chiefs  and  the  Secretary  yesterday, 
what  I  basically  heard  them  saying  was  that  they  had  resolved  this 
debate  in  favor  of  essentially  keeping  the  old  policy,  but  kicking  out 
the  question  up  front  and  making  sure  that  investigative  assets 
and  resources  were  not  used  in  a  way  that  unnecessarily  demean 
people  or  intrude  into  private  lives  or  wasted  resources  and  that 
sort  of  thing.  But  that  is  what  I  hear  them  saying. 

When  I  read  the  policy  as  a  totality,  and  I  do  it  under  the  basis 
of  the  principles  that  documents  should  be  construed  as  a  whole 
and  that  specific  statements  or  provisions  specifically  addressing 
the  subject  will  supersede  general  statements  regarding  that  sub- 
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ject  in  the  policy,  what  I  read  it  as  sajdng  is  that,  okay,  homo- 
sexual conduct  is  what  we  are  concerned  about  and  we  define  that 
as  bodily  contact,  as  a  statement  or  statements,  or  as  attempted 
marriages;  something  along  those  lines. 

And  then  there  are  several  provisions  in  the  policy  which  strong- 
ly suggest  to  me,  send  a  message  to  me,  that  there  £ire  certain 
kinds  of  activities  that  are  actually  relevant,  and  I  think  maybe  are 
highly  relevant  on  the  issue  of  orientation  and  conduct,  which  we 
don't  want  you  to  go  into  or  be  very,  very  careful  about  going  into 
it,  artificially  cordoning  off  evidence  as  to  what  you  are  supposed 
to  be  learning. 

It  states  almost  a  poHcy  preference,  a  policy  desired  to  protect 
those  kinds  of  activities  and  that  doesn't  seem  to  be  consistent  with 
what  I  understood  the  Secretary  and  the  Chiefs  have  been  saying 
about  the  policy.  I  think  this  is  a  difficult  subject.  I  accept  that  ev- 
erybody here  is  trying  in  good  faith  to  say  what  they  are  tr5dng  to 
do — are  you  trying  to  take  back  procedurally  what  you  appear  to 
be  giving  substantively? 

Do  you  read  your  mission  as  them  sajdng,  well,  we  don't  want 
to  admit  to  everybody  that  we  are  going  to  allow  certain  aspects 
of  the  open  homosexual  lifestyle,  but  we  want  you  to  write  the  in- 
vestigative manual  so  that  in  effect  that  is  allowed? 

Ms.  GORELICK.  Let  me  see  if  I  can  answer  that  reasonably  suc- 
cinctly. 

Mr.  Talent.  The  questioner  didn't  do  it,  but  if  you  can? 

Ms.  GORELICK.  It  is  hard  to  articulate  and  I  appreciate  that.  I 
think  that  your  general  summary  of  what  you  heard  yesterday  was 
reasonably  accurate.  But,  with  respect  to  the  activities  that  you  de- 
scribe, which  we  have  highlighted  here  as  requiring  some  level  of 
special  attention,  we  have  tried  to  reflect  what  is  already  in  the 
case  law;  that  our  investigative  policy  will  not  infringe  on  speech 
and  associational  interests.  That  is  not  to  say  that  we  will  ignore 
evidence,  but  we  will  be  careful  about  evidence  that  also  has 
associational  aspects  to  it.  And  this  emerges  fi-om  the  cases.  The 
cases  instruct  that  you  cannot  discharge  someone  for  exercising  his 
free  speech  in  the  sense  that  you  cannot  say  to  someone,  because 
you  have  been  advocating  gay  rights  in  the  military,  we  take  that 
to  mean  that  you  are  likely  a  homosexual  and  we  are  going  to  act 
on  it. 

If,  however,  in  the  course  of  doing  that  you  identify  yourself  as 
someone  with  a  propensity  to  engage  in  homosexual  acts,  we  will 
act  on  that. 

And  by  highlighting  this,  we  are  trying  to  say,  both  to  our  service 
members  and  to  the  courts,  we  understand  this  distinction.  And  it 
means  that  commanders  in  this  area  have  to  tread  lightly  and 
carefully.  We  believe  our  commanders  are  up  to  it.  We  believe  in 
general  that  they  have  done  so.  But  we  did  not  make  up  this  area 
of  sensitivity.  It  has  emerged  over  the  last  decade  in  practice  and 
in  the  cases. 

So,  let  me  say 

Mr.  Talent.  You  are  trying  to  preserve  the  sanction  that  you  al- 
ready see  there,  that  you  saw  in  the  old  policy  as  well;  is  that  a 
fair  statement? 
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Ms.  GORELICK.  Yes,  and  to  try  to  help  provide  some  clearer  guid- 
ance. But  in  general,  I  think  your  understanding  based  upon  what 
you  heard  yesterday  is  correct. 

Mr.  Talent.  Okay.  Thank  you,  Mr.  Chairman. 

Mr.  Lancaster  [presiding].  It  just  happens  to  be  my  turn  now 
to  ask  questions.  I  am  not  completely  taking  over  for  the  Chair- 
man, but  I  do  have  several  questions  which  I  would  like  to  pose 
for  you  as  others  have  done  and  then  allow  to  you  respond  to  each 
of  them. 

Yesterday  in  asking  questions  of  the  Chiefs,  they  suggested  that 
you  be  asked  this  question. 

You  have,  I  believe,  in  your  testimony  earlier  today,  said  the  re- 
buttable presumption  is  actually  the  way  we  operate  now,  and 
when  there  is  a  statement  of  homosexuality,  that  a  rebuttable  pre- 
smnption  arises  that  the  person  engages  in  homosexual  conduct. 
Since  that  is  the  current  practice,  I  wonder  if  you  could  shed  a  lit- 
tle more  light  on  how  that  negative  is  proven.  What  standard  of 
proof  is  required  for  a  person  to  rebut  the  presumption  of  homo- 
sexual acts  when  they  make  the  statement — ^let  me  ask  all  the 
questions  because  of  the  time  problems. 

Also,  I  believe  that  you  stated  in  your  testimony  earlier  or  per- 
haps in  response  to  a  question,  that  past  conduct  is  not  relevant 
at  the  time  of  enlistment  or  subsequent  actions.  So  let  me  state  a 
hypothetical  for  you. 

If  a  person  active  in  homosexual  rights  who,  in  fact,  has  lived 
with  a  homosexual  partner,  has  all  of  the  outward  indications  of, 
in  fact,  being  a  practicing  homosexual,  then  seeks  to  enlist  in  the 
military,  no  questions  are  asked.  That  person  then  comes  into  the 
military  and  from  all  outward  appearances  lives  a  celibate  life. 
There  is  no  indication  at  that  point  that  the  person  is  engaging  in 
homosexual  acts,  but  because  of  a  very  active  and  public  role  that 
that  person  played  in  the  past,  it  is  obvious  to  that  person's  col- 
leagues in  the  military  that  here  is  a  person,  an  activist  in  the  ho- 
mosexual movement  who  is  now  in  the  military.  May  the  military 
take  any  action  at  all  if  there  is  not  evidence  after  the  recruitment, 
after  the  enlistment,  that  this  person  has  engaged  in  homosexual 
activities,  but  does  have  a  long  history  of  activism  and  obvious  ho- 
mosexual activity? 

I  have  two  more  questions.  On  associational  activities  that  may 
rise  to  the  level  of  credible  information,  I  am  wondering  if  this  does 
not  give  such  broad  leeway  to  commanders  that  we  could,  in  fact, 
be  in  trouble  on  an  attack  in  the  courts  of  capricious  application 
of  what  is  and  what  is  not  credible  information  since  we  are  giving 
so  much  latitude  to  unit  commanders.  And  how  is  that  going  to  be 
defined  in  a  way  that  we  don't  have  that  problem? 

And  then  lastly,  a  number  of  chaplains  on  active  duty  come  from 
religious  faiths  that  have  firmly  held  beliefs  which  are  antithetical 
to  homosexuality  and,  in  fact,  do  preach  against  homosexuality  and 
do  classify  homosexuality  as  a  sin.  Does  this  policy  in  any  way  im- 
pinge on  that  chaplain's  ability  to  preach  his  firmly-held  beliefs,  re- 
ligious beliefs  on  homosexuality? 

Ms.  GORELICK.  Let  me  take  them  in  order  as  opposed  to  reverse 
order,  as  I  did  the  last  time  I  had  a  long  list. 
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Here  is  the  standard  that  is  apphed  when  someone  makes  a 
statement  that  he  or  she  is  a  homosexual:  The  person  makes  the 
statement  and  that  statement  creates  a  rebuttable  presumption 
that  the  service  member  either  engages  in  or  has  a  propensity  or 
intent  to  engage  in  homosexual  acts.  That  shifts  the  burden  of  per- 
suasion to  the  service  member  who  must  by  a  preponderance  of  the 
evidence  convince  the  separation  authority  that  he  does  not  engage 
in  acts  and  has  neither  a  propensity  nor  intent  to  do  so.  Preponder- 
ance of  the  evidence  is,  roughly  stated,  evidence  which  after  consid- 
eration of  all  the  evidence  presented,  points  to  a  certain  conclusion 
as  being  more  credible  and  probable  than  any  other  conclusion. 
That  is  a  standard  that  is  a  typical  type  of  jury  instruction  de- 
signed for  a  layperson  to  understand. 

Now,  as  I  think  you  were  told  yesterday,  although  this  provision 
has  been  in  our  regulation  in  our  directive  for  a  long  time,  it  has 
not  commonly  been  used.  I  have  been  given  by  the  judge  advocate's 
general  two  examples  of  instances  in  which  someone  has  indeed  re- 
butted. Both  instances  involved  hearsay  statements:  that  is,  re- 
ports of  a  declaration  by  another.  Let's  not  get  into  our  debate  of 
yesterday  about  whether  reports  by  another  that  the  person  had 
stated  in  some  context  or  another  that  he  was  homosexual  is  hear- 
say. In  one  instance,  a  woman  was  alleged  to  have  said  that  she 
was  a  lesbian.  She  came  in  and  said  essentially  that  the  statement 
had  been  misunderstood.  That  wasn't  a  declaration  that  she  was  a 
lesbian.  And  actually,  she  introduced  evidence — she  brought  in  boy- 
friends who  testified  essentially  that  she  was  heterosexual — and 
the  conclusion  was  reached  that  she  would  be  retained. 

Similarly,  a  man  was  said  to  have  said  that  he  was  homosexual 
and  he  brought  in  friends  to  say  that  he  was  not.  I  understand  that 
he  brought  in  other  male  friends  who  knew  him  and  lived  with  him 
and  spent  time  with  him  and  he  did  rebut  and  he  was  retained. 

We  have  both  the  rebuttable  presumption  provision  of  the  old  di- 
rective, and  we  have  another  provision  of  the  old  directive  which 
is  essentially  one  in  which  a  member  who  has  been  found  to  have 
engaged  in  an  act  can  come  in  and  show  that  that  act  is  a  depar- 
ture from  his  usual  behavior,  and  is  prior  behavior,  unlikely  to 
recur,  and  that  in  the  circumstances  retention  is  consistent  with 
the  interest  of  the  service  and  proper  discipline,  good  order,  and 
morale.  People  have  made  those  showings  as  well.  So  I  hope  that 
amswers  the  first  question. 

The  second  question  I  am  going  to  pass  for  a  minute,  because  I 
want  to  get  a  little  bit  of  advice  from  my  colleagues. 

With  respect  to  the  third  issue  you  raised,  the  issue  of  whether 
we  might  be  in  danger  of  being  perceived  to  act  arbitrarily  with  re- 
spect to  associational  interests,  our  idea  in  dealing  with  that  would 
be  not  only  to  give  guidance  in  whatever  materials  we  see  fit  to 
come  forward  with  by  October  1,  but  also  to  give  hypotheticals  that 
would  give  some  guidance.  We  are  in  a  difficult  position.  On  the 
one  hand,  it  is  really  important  that  commanders  have  discretion. 
On  the  other  hand,  it  is  really  important  that  they  be  careful  in 
an  area  of  such  sensitivity.  You  cannot  contemplate  all  the 
hypotheticals.  We  all  together  have  been  thinking  of  these 
hjTJotheticals  for  weeks  and  we  didn't  come  up  with  all  the  ones 
you  all  came  up  with.  So  we  can't  anticipate  every  situation  a  com- 
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mander  is  going  to  be  faced  with.  But  the  best  we  can  do  is  to  try 
to  give  some  decent  guidance  and  we  will  do  that. 

And  the  fourth  question  with  respect  to  chaplains,  we  do  not  con- 
template in  any  fashion  constraining  chaplains  in  what  they  can 
beheve  and  what  they  can  preach.  That  is  not  an  area  that  I  would 
want  to  try  to  get  into.  It  is  not  something,  however,  that  I  have 
thought  about.  Captain  Keating,  do  you  have  any  other  view  on 
that?  No?  Excuse  me  for  one  moment. 

It  is  a  case  in  point  that  we  have  not  considered  every  single  hy- 
pothetical. We  did  consider  the  hypothetical  of  the  person — this 
goes  to  your  second  question — of  a  person  who  does  not  acknowl- 
edge that  he  is  a  homosexual  at  accession.  No  question  is  asked, 
but  there  is  other  evidence  that  comes  from  some  place  to  the  re- 
cruiter's attention  about  past  homosexual  conduct.  The  recruiter 
does  not  have  to  recruit  that  person.  That  doesn't  mean  that  we  are 
going  to  ask,  but  if  the  information  comes  to  the  recruiter's  atten- 
tion, he  need  not  accept  the  person  for  admission.  And  what  hap- 
pens if  that  information  comes  to  the  commander's  attention  later? 
I  suppose  that  that  might  produce  credible  information  that  the 
person  is  a  homosexual.  But  the  issue  would  be  how  far  in  time 
from  the  point  at  which  the  issue  arises.  And  I  think  that  is  some- 
thing that  maybe  we  would  want  to  take  a  look  at  as  we  are  trying 
to  give  some  guidance.  The  notion  was  to  try  to  really  address  the 
potential  threat  here  and  the  threat  is  of  having  someone  who  is 
actively  homosexual,  either  actively  homosexual  or  stating  their 
propensity  to  engage  in  homosexual  acts  in  the  service. 

Mr.  Lancaster.  But  I  think  the  point  that  needs  to  be  addressed 
is  if  you  have  a  person  who  was  very  actively  and  openly  engaged 
in  the  homosexual  rights  movement  so  that  even  though  it  escaped 
the  attention  of  the  recruiter  at  the  time  of  accession,  it  was  widely 
known  in  the  community,  was  perhaps  even  widely  known  among 
other  service  members,  but  certainly  became  widely  known  after 
the  person  came  on  active  duty  so  that  it  was  creating  within  the 
unit  a  problem  of  good  order  and  discipline. 

Ms.  GORELICK.  But  I  don't 

Mr.  Lancaster.  But  there  was  no  credible  evidence  that  the  per- 
son had  not  remained  completely  celibate  since  they  had  been  on 
active  duty.  Is  there  anj^hing  you  could  do? 

Ms.  GORELICK.  Let  me  say  this.  The  mere  fact  that  someone  is 
engaged  in  the  homosexual  rights  movement,  in  your  view,  might 
create  some  discomfort,  but  that  is  not  something  that,  again,  we 
would  consider  to  be  in  and  of  itself  credible  information.  So  let's 
assume 

Mr.  Lancaster.  Let's  also  assume  hypothetically  that  from  the 
evidence  of  the  past,  it  was  clear  that  tMs  person  is,  in  fact,  a  ho- 
mosexual. But  since  coming  on  active  duty,  all  the  evidence  is  that 
the  person  has  remained  celibate.  If  it  is  truly  conduct-based  and 
not  orientation,  even  though  because  of  those  past  activities,  past 
statements,  past  acts,  we  are  now  having  within  the  luiit  a  signifi- 
cant problem  with  morale,  discipline,  et  cetera,  is  there  an5d;hing 
that  can  be  done? 

Ms.  GORELICK.  Let  me  say  two  things  about  that.  One,  as  I  said, 
we  had  not  addressed  the  issue  of  whether  that  would  present  in 
and  of  itself  credible  information.  If  it  did,  there  still  would  be  this 
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rebuttable  presumption.  Someone  could  come  in  and  show,  as  they 
can  today,  that  they  do  not  engage  in  acts  and  they  do  not  have 
a  propensity  or  intent  to  do  so.  That  much  is  clear.  If  there  is  a 
disruption  of  good  order  and  discipline  in  the  unit,  the  commander 
can  address  that  in  a  variety  of  ways,  not  the  least  of  which  is  a 
personnel  action  to  transfer  the  individual. 

Right  now  there  is  extensive  ability  to  deal  with  threats  to  good 
order  and  discipline  and  the  military  working  group  certainly  has 
testified  to  that  on  the  Senate  side.  And  I  think  you  have  heard 
from  the  Chiefs  to  that  effect  as  well. 

Mr,  Lancaster.  Thank  you  very  much. 

Mr.  Skelton.  Thank  you.  Mr.  Pickett. 

Mr.  Pickett.  Thank  you,  Mr.  Chairman.  I  don't  know  if  some  of 
these  questions  have  been  dealt  with.  If  they  have,  let  me  know. 
We  will  let  the  record  stand  on  them.  I  have  had  to  miss  a  part 
of  the  hearing.  I  am  curious  about  the  issue  of  discharging  people 
who  are  determined  to  be  ineligible  for  further  service.  How  that 
is  going  to  be  handled  and  how  does  it  compare  with  the  present 
practice? 

Captain  Keating.  Under  the  current  directive  a  person  sepa- 
rated for  homosexuality  for  any  of  the  stated  reasons  will  receive 
an  honorable  discharge  unless  there  are  certain  aggravating  factors 
present.  That  is  in  the  directive. 

Ms.  GORELICK.  That  is  imder  the  past  directive. 

Mr.  Pickett.  So  there  would  be  no  change  in  the  way  that  mat- 
ter is  handled  as  far  as  discharge  is  concerned? 

Ms.  GORELICK.  That  is  correct. 

Mr.  Pickett.  Just  for  comparison  purposes,  I  know  that  you  were 
comparing  the  degree  of  change  between  the  present  policy  and 
the — maybe  I  should  say  the  prior  policy  and  the  new  policy.  On 
a  scale  of  1  to  10,  1  being  the  prior  policy  and  10  being  no  regula- 
tion whatsoever,  nothing  written,  and  just  let  the  matter  alone  and 
people  serve  however  they  want  to,  where  are  we  with  this  new 
policy? 

Ms.  Gorelick.  I  really  thought  I  had  answered  all  the  questions 
that  there  were  to  be  answered  on  this  one.  This  is  hard.  You  are 
asking  me  essentially  how,  percentagewise 

Mr.  Pickett.  How  much  are  we  really  moving?  Can  you  answer 
that?  Do  you  feel  comfortable? 

Ms.  Gorelick.  Well,  I  have  to  tell  you,  I  cannot  quantify  it.  I  can 
describe  it,  but  I  can't  quantify  it.  I  don't  know  how  to.  I  apologize. 
I  just  don't  know  how  to  do  it. 

Mr.  Pickett.  With  the  new  policy — let  me  go  back  and  say  you 
can't  describe  it  because  you  can't  quantify  the  change  that  is  being 
made  here  between  the  old  version  and  the  new  version. 

Ms.  Gorelick.  That  is  right.  I  can  describe  it  and  I  have  de- 
scribed it,  I  believe,  both  at  the  very  outset  of  the  hearing  this 
morning  and  through  various  hypotheticals.  I  just  can't  put  a  num- 
ber on  it. 

Mr.  Pickett.  Okay.  In  listening  to  the  discussion,  there  is  a 
great  deal  of  concern  about  what  we  are  doing  in  this  whole  issue 
area  by  opening  up  what  is  presently  a  fairly  well  established  pol- 
icy over  a  long  period  of  time  and  what  we  are  doing  by  making 
this  change.  What  sort  of  court  action  we  may  be  inviting  and  what 
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do  you  see  as  new  areas  that  are  being  opened  up  as  a  result  of 
this  change  that  did  not  exist  with  the  old  policy? 

Ms.  GORELICK.  Well,  as  I  have  testified  earlier  today,  I  think  that 
we  are  not  opening  up  new  areas  as  much  as  we  are  tightening  up 
the  policy  and  making  it  stronger  in  the  face  of  potential  chal- 
lenges. 

Mr.  Pickett.  And  so  your  view  of  it  is  that  there  is  likely  to  be 
less  litigation  as  a  result  of  this  new  policy  than  there  would  have 
been  under  the  old. 

Ms.  GORELICK.  I  didn't  say  there  was  likely  to  be  less  litigation. 
All  you  need  is  $15  and  a  lawyer,  and  you  don't  even  need  a  lawyer 
really  to  file  a  lawsuit.  How  much  litigation  you  have  is  much  more 
a  factor  of  how  much  people  care  about  the  issue  than  whether  the 
law  is  vulnerable. 

It  has  not  been  my  experience  in  18  years  as  a  litigator  that  the 
amount  of  litigation  you  have  is  related  to  the  way  in  which  the 
law  is  written,  but  according  to  how  much  people  want  to  challenge 
it.  So  I  would  not  promise  you  less  litigation. 

But  I  do  believe,  and  this  is  consistent  with  the  Attorney  Gen- 
eral's opinion,  that  we  are  on  firmer  legal  ground.  And  I  must  say, 
most  of  the  legal  arguments  Eire  ones  that  carry  forward  fi-om  the 
prior  policy  because  most  of  the  challenges,  if  not  all  of  them,  have 
been  with  respect  to  the  discharge  policy,  the  standards  of  which 
will  remain  the  same. 

Mr.  Pickett.  I  think  at  the  present  time  the  force  is  all  volun- 
teer. There  is  a  possibility  that  under  certain  circumstances  we 
may  be  required  to  go  back  to  conscription.  How  do  you  see  this 
policy  affecting  the  way  in  which  we  handle  the  conscription  of  peo- 
ple for  military  service? 

Ms.  GORELICK.  I  don't  see  it  changing  it. 

Mr.  Pickett.  So  a  person  trying  to  avoid  conscription  can  simply 
come  in  and  say  I  am  a  homosexual  and  he  doesn't  get  shot  at?  Is 
that  the  way  it  works? 

Ms.  GORELICK.  We  have  a  provision  in  the  directive  that  address- 
es that. 

Captain  KEATING.  DOD  policy  doesn't  directly  govern  conscrip- 
tion. We  do  have  a  provision  that  addresses  trying  to  avoid  military 
service  by  falsely  identifying  oneself  as  a  homosexual,  but  the  de- 
fense policy  is  not  necessarily  the  same  one  that  the  Selective  Serv- 
ice people  use. 

Mr.  Pickett.  Can  you  expand  on  that  and  tell  me  what  the  cir- 
cumstances would  be  if  our  Nation  found  it  necessary  to  use  con- 
scription to  get  people  for  the  military?  How  would  tins  new  policy 
impact  on  that? 

Captain  Keating.  Selective  Service  would  have  to  address  that. 

Ms.  GORELICK.  It  would  be  my  view,  although  we  have  not  ad- 
dressed this,  that  our  approach  should  be  similar.  We  have  not  ad- 
dressed it,  but  our  current  approach  is  that  if  you  state  that  you 
are  a  homosexual,  solely  as  a  result  of  the  desire  to  avoid  or  termi- 
nate military  service,  the  burden  is  then  on  you  to  prove  that  you 
are.  It  reverses  the  presumption,  if  you  will,  that  we  have  been  dis- 
cussing in  the  other  context. 
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Mr.  Pickett.  Okay.  So  essentially  you  are  saying  that  you  see  no 
change  in  the  way  in  which  this  would  be  administered  insofar  as 
the  Department  of  Defense  is  concerned? 

Ms.  GORELICK.  That  is  right.  As  Captain  Keating  said,  this  is  not 
an  issue  that  we  have  addressed  with  respect  to  the  draft,  but  it 
does  strike  me — just  speaking  off  the  cuff— I  would  want  to  con- 
sider it  further — that  the  approach  should  be  consistent. 

Mr.  Pickett.  Thank  you. 

Mr.  Skelton.  Mrs.  Harman. 

Ms.  Harman.  Thank  you,  Mr.  Chairman.  It  gives  me  great  pleas- 
ure to  welcome  an  old  friend  in  my  new  capacity  and  hers  to  this 
panel.  And  I  want  to  commend  you  for  an  excellent  several  hours 
of  conversation  with  this  committee. 

Ms.  GORELICK.  Thank  you. 

Ms.  Harman.  If  the  committee  is  not  aware,  we  are  talking  to  a 
Harvard  Law  School  graduate  who  was  a  partner  in  a  major  litiga- 
tion firm  here  and  who  also  was  President  of  the  District  of  Colum- 
bia Bar  Association,  which  is  quite  a  high  honor. 

Mr.  Skelton.  Excuse  me  for  interrupting.  I  already  expressed 
the  fact  that  it  is  too  bad  she  didn't  go  to  a  good  law  school  such 
as  the  University  of  Mississippi  Law  School. 

Ms.  Harman.  I  understand  Mr.  Chairman. 

Ms.  Gorelick.  This  is  coming  from  a  feUow  Harvard  graduate. 

Ms.  Harman.  You  didn't  have  to  tell  him.  I  think  this  conversa- 
tion has  been  enUghtening  and  I  think  everybody  on  the  panel  has 
learned  from  it.  I  would  Kke  to  make  a  couple  of  observations  and 
not  pose  any  h5^othetic£ds. 

Ms.  Gorelick.  Thank  you. 

Ms.  Harman.  It  has  to  do  with  my  view,  which  is  increasing,  that 
incremental  change  here  may  be  the  best  kind  of  change.  There  are 
many  things  we  still  don't  know  about  the  impact  of  these  policies, 
about  what  really  constitutes  homosexual  activity  and  what  doesn't 
and  so  forth.  And  we  are  learning  all  of  this.  I  am  interested  in 
how  you  answer  again  and  again  that  you  have  been  posing 
hypotheticals  among  yourselves  for  weeks  and  obviously  everyone 
engaged  in  that  process  has  probably  become  much  more  sensitive 
to  the  issues,  the  legal  issues  and  the  practical  issues;  and  I  am 
confident  that  the  Chiefs  and  Secretary  Aspin  and  everyone  else 
who  worked  on  this  has  been  going  through  the  same  exercise. 

So,  it  has  to  be  true  that  kaowledge  and  sensitivity  are  increas- 
ing on  everyone's  part.  And  my  question  based  on  that  is:  Do  you 
feel,  based  on  what  you  have  learned  recently  about  these  issues, 
and  no  doubt  you  have  learned  a  lot,  that  incremental  change  here, 
rather  than  (frastic  change  in  any  direction  may  be  the  best  way 
for  all  of  us  to  enact  good  policy? 

Ms.  Gorelick.  Let  me  say  this.  One  of  the  things  that  I  have 
learned  most  pointedly  is  how  strong  the  feelings  are  on  this  and 
how  little  data  there  are. 

And  I  think  that  the  decision  that  the  President  made  was,  in 
light  of  both  of  those,  not  in  any  way  to  take  a  risk  with  our  mih- 
tary  forces,  which,  above  and  beyond  anythxag  else,  must  be  ready 
to  fight. 

And  I  think  that  the  reason  that  we  are  where  we  are — which 
is,  in  my  assessment,  that  the  executive  branch  is  speaking  with 
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one  voice  and  there  is  a  substantial,  by  my  perception,  reception  for 
that  position  on  both  sides  of  Capitol  Hill — is  that  there  is  an  un- 
derstanding that  we  must  proceed  extremely  cautiously  as  we 
make  any  changes  in  what  is  the  most  impressive  fighting  force  in 
the  world. 

And,  therefore,  I  think  the  changes  that  we  have  made,  or  would 
be  making  here,  which  are  modest  by  some  people's  standards,  are 
appropriate  to  a  due  consideration  for  the  fabric  of  military  life. 

Ms.  Harman.  Well,  I  appreciate  this  answer.  And  I  said  yester- 
day that  I  would  wish  for  more  progress;  I  may  not  see  this 
progress,  but  as  I  listened  to  the  conversation  for  many  hours,  Mr. 
Chairman,  I  know  my  place  as  a  junior  on  this  committee.  I  realize 
how  complex  the  subject  is  and  I  do  agree  with  you  that  making 
sure  we  do  nothing  to  undermine  the  best  fighting  force  in  the 
world  is  a  very  fundamental  objective,  I  also  think  that  making 
sure  that  we  apply  the  14th  Amendment  of  the  Constitution  to  ev- 
er3^hing  we  do  is  another  fundamental  objective. 

My  final  question  is  this:  I  asked  Secretary  Aspin  and  the  Chiefs 
yesterday  about  the  analogy  between  the  evolution  of  thought  and 
practice  about  women  in  combat  and  this  subject.  And  I  want  to 
put  that  question  again  asking  you  about  its  legal  aspects.  Is  there 
an  analogy  between  the  developments  there,  which  were  incremen- 
tal and  the  development  to  this  point  here  and  perhaps  in  the  fu- 
ture? 

Ms.  GORELICK.  Well,  I  think  that  we  have  tried  overall  to  keep 
our  policies  legally  consistent.  And  I  think  we  have  seen  incremen- 
tal development  with  respect  to  the  role  of  women  in  the  military 
forces.  Obviously,  there  are  some  similarities  between  the  two  is- 
sues. There  are  also  important  differences.  So  while  they  are  analo- 
gous in  some  ways,  they  are  not  in  others.  But  I  would  say  that 
we  have  used  an  incremental  approach  with  respect  to  women  in 
combat  and  I  just  don't  know  how  this  issue  will  play  out. 

I  would  harken  back  to  what  General  Powell  said  here  yesterday, 
which  is  he  doesn't  know  where  the  country  will  be  or  where  our 
forces  will  be  in  several  years.  And  if  he  doesn't  know,  I  sure  as 
heck  don't. 

Ms.  Harman.  I  understand  that  and  I  concur  with  it.  One  thing 
I  certainly  do  know,  and  this  is  my  last  observation,  Mr.  Chairman, 
is  that  DOD  has  an  excellent  General  Counsel. 

Ms.  GORELICK.  Thank  you,  Jane. 

Mr.  Skelton.  Thank  you  very  much.  Mrs.  Fowler?  Mr.  Bartlett. 

Mr.  Bartlett.  Thank  you  very  much.  I  will  ask  the  questions  as 
the  others  have  been  doing  and  then  you  can  answer.  They  all  have 
to  do  with  apparent  ambiguities  and  inconsistencies.  I  asked  yes- 
terday if  we  asked  military  personnel  who  were  giving  blood  ques- 
tions that  would  indicate  homosexual  activity,  which  we  do  every- 
where else,  and  I  was  told  we  didn't.  That  surprised  me,  and  I 
would  like  you  to  comment  on  that.  And  if  you  do  ask  that  ques- 
tion, then  is  that  closely  held  information  and  not  relative  to  what 
we  are  talking  about  here? 

The  second:  I  will  tell  you  when  I  first  read  this  policy,  I  con- 
cluded that  what  both  the  policy  and  the  directive  was  doing  was 
setting  up  a  situation  in  which  a  person  could  be  in  the  military 
and  display  a  very  flagrant  homosexual  lifestyle  but,  if  he  avoided 
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two  things  he  could  stay  in  and  display  that  lifestyle.  The  two 
things  to  avoid:  he  couldn't  touch  someone  else  in  public  and  he 
could  never  say  he  was  homosexual,  but  he  could  go  to  bars  £ind 
read  material  and  march  and  all  of  those  thing^.  And  I  think  you 
can  read  that  £dl  of  those  things  taken  collectively  would  not  be 
adequate  to  initiate  an  investigation. 

And  the  inconsistency  or  the  ambiguity  comes  in — I  have  heard 
what  you  all  have  said  today  and  what  the  Chiefs  said  yesterday, 
and  I  would  concur  that  we  have  moved  marginally.  All  we  have 
done  is  change  two  things.  One  is,  we  are  not  going  to  ask  the 
question  and  we  are  not  going  to  engage  in  witch  hunts,  which  we 
weren't  doing  anyhow.  But  now  we  have  language  which  makes 
sure  that  everyone  understands  that  we  are  not  going  to  engage  in 
witch  hunts.  I  was  very  confused  yesterday  after  hearing  the  state- 
ments from  the  Joint  Chiefs  and  the  Secretary  that  the  President 
said  the  Joint  Chiefs  had  moved  a  great  deal  since  January;  he  was 
just  where  he  was  and  that  they  had  made  the  movement.  I 
thought  we  were  1.5  on  the  scale  of  1  to  10,  and  the  President 
thought  we  were  8  or  9.  And  the  Joint  Chiefs  think  we  are  at  8 
or  9.  I  think  the  document  is  confused. 

A  second  or  third  inconsistency  I  would  like  to  look  at,  the  state- 
ment which  helps  define  conduct  is  defined  two  very,  very  different 
ways.  The  first  one  is  in  the  directive  and  the  statement  by  the 
serviceman  that  demonstrates  a  propensity  or  intent  to  engage  in 
homosexual  acts.  That  is  the  clause  there  including  the  statement. 
This  is  one  of  the  three  things  that  defines  conduct;  the  act,  the 
statement  or  trying  to  marry  someone. 

But  when  I  go  back  into  the  guidelines,  they  are  written  very  dif- 
ferently. There  it  says  a  statement  that  the  member  is  homosexual 
or  bisexual.  Now  which  is  it?  Is  bisexual  included  or  is  it  not  in- 
cluded? Which  is  correct?  It  is  one  of  many,  many  inconsistencies. 
Five  minutes  won't  permit  me  mentioning  all  the  inconsistencies. 

Another  one  is  this  rebuttable  presumption,  and  I  have  two  prob- 
lems with  that.  One  is  you  are  asking  to  prove  a  negative  and  I 
don't  know  how  you  do  that.  But  the  second  thing  seems  to  be  an 
even  bigger  problem.  He  has  to  prove  that  he  did  not  have  a  pro- 
pensity. And  I  looked  up  propensity  in  the  dictionary,  and  unless 
you  have  a  different  dictionary,  if  he  doesn't  have  a  propensity,  he 
is  not  a  homosexual.  So  if  he  says  he  is  a  homosexual,  but  now  to 
clear  himself  he  has  to  prove  tihat  he,  in  fact,  lied  to  you  about 
that,  he  is  not  a  homosexual;  that  is  what  propensity  says.  These 
are  a  series  of  inconsistencies  and  I  would  like  for  you  to  address 
them  in  that  order.  Please. 

Ms.  GORELICK.  Certainly,  With  respect  to  giving  blood — and  I 
will  ask  others  to  amend  this  if  I  haven't  got  it  right — we  do  not 
ask  a  service  member  whether  he  or  she  is  homosexual  when  he 
or  she  gives  blood,  but  we  do  test  aU  blood  for  HIV.  If  someone 
tests  positive  for  HIV,  then  we  have  a  special  procedure.  And  this 
is  preexisting  policy  from  the  Bush  Administration;  they  had,  I 
think,  it  is  called  £in  epidemiological  interview,  which  is  privileged 
and  in  which  there  is  a  discussion  of  how  the  person  may  have 
come  to  become  HIV  positive. 

Have  I  got  this  right?  All  right,  I  have  a  nonverbal  statement 
that  that  is  correct 
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Mr.  Bartlett.  Does  the  Red  Cross  take  your  blood?  Because 
they  do  ask,  and  you  have  the  virus  six  months  before  you  have 
the  antibody.  If  you  are  not  asking  "are  you  homosexual  or  have 
you  engaged  in  homosexual  acts",  how  can  you  have  a  clean  blood 
supply? 

Ms.  GORELICK.  They  ask  whether  there  is  evidence  of  your  being 
HIV-infected,  and  whether  you  have  had  sex  with  other  men. 

Mr.  Bartlett.  And  that  is  not  asking  that  you  are  homosexual? 

Ms.  GORELICK.  That  is  correct. 

Mr.  Bartlett.  A  man  can  have  sex  with  a  man  and  not  be  homo- 
sexual? Is  that  what  you  are  telling  me? 

Ms.  GORELICK.  I  am  telling  you  that  you  can  have  a  homosexual 
orientation  but  not  act  on  it. 

Mr.  Bartlett.  But  if  you  have  sex,  you  have  acted  on  it. 

Ms.  Gorelick.  That  is  true.  We  may  be  having  a  semantic  dif- 
ference here.  They  ask  about  your  sexual  practice.  They  ask  about 
engaging  in  sex  for  money  or  drugs.  They  ask  about  condoms.  They 
don't  ask  about  orientation.  And  then,  as  I  say  as  a  back-stop,  we 
have  the  HIV  test.  So  they  have  plenty  of  checks  on  this. 

Mr.  Bartlett.  If  a  male  has  had  sex  with  a  male  he  is  presum- 
ably homosexual.  Would  you  conclude  that? 

Ms.  Gorelick.  Yes. 

Mr.  Bartlett.  If  he  answers  that  when  he  is  giving  blood,  is  that 
reason  to  discharge  him? 

Ms.  Gorelick.  I  don't  know  what  is  done  with  that  information. 
I  think  that  goes  to  the  FDA  and  no  further  communication  of  that 
is  made;  that  is  a  question  that  is  being  asked  by  the  Red  Cross 
to  determine  whether  to  take  blood,  not  by  the  military  service  for 
the  purpose  of  commimicating  that  to  a  commander  or  otherwise. 

Mr.  Skelton.  Will  the  gentleman  yield  at  that  point?  The  subject 
goes  down  and  offers  to  give  blood.  And  he  has  answered  that  ques- 
tion in  the  affirmative.  There  is  no  privilege  between  the  Red  Cross 
and  him,  is  there? 

Ms.  Gorelick.  No. 

Mr.  Skelton.  And  what  is  to  prevent  someone,  whether  it  be  the 
Red  Cross  or  someone  looking  over  his  shoulder,  from  either  saying 
something  about  that  or  getting  a  copy  of  that  and  taking  it  to  his 
commanding  officer? 

Ms.  Gorelick.  I  don't  know  that  there  is  anything  contractual  or 
otherwise.  I  don't  know  how  to  answer  that  question. 

Mr.  Skelton.  Would  that  statement,  admitting  that  he  has  had 
relations  with  another  man  on  his  Red  Cross  piece  of  paper,  would 
that  then  be  sufficient  to  laiuich  an  inquiry  by  his  commander? 

Ms.  Gorelick.  Yes.  I  am  sorry  if  I  misinterpreted  the  question. 
I  thought  the  question  was  are  you  asked  when  you  give  blood 
whether  you  are  a  homosexual. 

Mr.  Skelton.  I  think  the  question  is  have  you  had  certain  types 
of  relations;  is  that  not  correct? 

Ms.  Gorelick.  They  do  ask  you  whether  you  have  had  this  t3T)e 
of  sexual  contact,  yes. 

Mr.  Bartlett.  Why  would  you  launch  the  inquiry? 

Ms.  Gorelick.  Because  it  would  be  a  statement  that  the  person 
has  engaged  in  homosexual  acts,  which  is  a  basis  for  discharge. 
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Mr.  Bartlett,  Okay.  Something  needs  to  be  clarified.  Are  we  at 
1.5  or  9.5  on  our  scale? 

Ms.  GORELICK.  In  any  event,  that  is  my  answer  to  your  first 
question. 

Your  second  question  suggested  that  there  was  an  internal  incon- 
sistency in  our  discussion  of  activities  and  credible  information.  I 
am  not  sure  if  you  were  in  the  room  earlier  when  I  tried  to  answer 
this,  but  let  me  make  sure  that  I  give  my  answer. 

In  assessing  whether  there  is  credible  information  to  initiate  an 
inquiry,  a  commander  may  consider  the  activities  that  you  out- 
lined, the  activities  of  going  into  a  gay  bar,  of  marching  in  a  gay 
parade,  et  cetera 

Mr.  Bartlett.  I  wasn't  asking  a  question,  I  was  simply  using 
that  as  an  illustration  of  how  you  can  interpret  this  document,  the 
directive,  and  the  guidelines  that  follow  it,  as  permitting  enormous 
changes.  And  that  is  you  can  be  in  the  miUtary,  and  you  can  do 
all  of  those  things.  I  wasn't  asking  to  defend  how  you  use  those. 
What  I  was  asking  are  we  at  1.5,  as  you  have  indicated,  or  are  we 
at  9.5  as  the  President  indicated  yesterday  when  he  said  that  the 
Joint  Chiefs  had  moved  a  great  distance  since  January?  That  he 
hasn't  moved  hardly  at  all? 

Ms.  GORELICK.  Well,  again  I  have  trouble  with  this  scale.  Maybe 
it  is  because  I  am  a  lawyer.  Let  me  say  this.  The  sensitivity  about 
these  activities  that  we  are  addressing  here  emerges  fi*om  our  prior 
policy,  and  those  sensitivities  are  consistent  with  the  sensitivities 
that  we  had  under  our  prior  poHcy. 

Similarly,  with  respect  to  statements  and  the  consequences  of 
making  statements,  those  are  the  same  statements  as  under  our 
prior  policy.  The  best  answer  I  can  give  you  on  that  is,  as  I  said 
before,  the  standards  for  discharge  remain  the  same.  We  are  giving 
some  extra  guidance  on  credible  information.  We  are  giving  extra 
guidance  on  activities  as  to  which  there  are  special  sensitivities 
that  have  associational  aspects  to  them.  But  the  standards  remain 
the  same.  I  am  sorry;  I  have  to  give  you  a  qualitative  answer. 

Mr.  Bartlett.  I  gather  you  don't  want  to  teU  me  that  we  are 
closer  to  where  we  are  and  where  the  Joint  Chiefs  said  we  are  as 
opposed  to  where  the  President  said  we  are. 

Ms.  GORELICK.  I  thought  the  Joint  Chiefs'  description  of  where 
we  are  is  accurate.  What  I  am  resisting  is  attaching  a  number  to 
it. 

Mr.  Bartlett.  Then  I  would  conclude  that  the  President  was  not 
accurate. 

Ms.  GORELICK.  You  asked  me  whether  I  am  in  agreement  with 
the  presentation  that  I  heard  yesterday.  I  am  in  agreement  with 
the  presentation  that  we  heard  yesterday. 

Mr.  Skelton.  We  are  not  here  to  determine — and  I  think  that 
some  have  put  what  we  call  spins  on 

Ms.  GORELICK.  I  am  trying  not  to  spin.  I  am  just  a  lawyer  here. 
Not  quite  a  potted  palm,  but  I  am  just  a  lawyer.  Just  a  country 
lawyer. 

Mr.  Skelton.  Under  the  previous  ruling  concerning  questioning, 
Duncan  Hunter  of  the  full  committee,  if  we  can  get  his  attention, 
is  entitled  to  ask  questions.  Mr.  Kyi  is  recognized  briefly. 
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Mr.  Kyl.  Mr.  Chairman,  there  has  been  a  lot  of  conversation 
back  and  forth  as  to  whether  or  not  this  poHcy  will  stimulate  litiga- 
tion. There  is  a  statement  in  the  record  by  Attorney  General  Janet 
Reno  speculating  that  this  policy  will  be  upheld  and  is  more  likely 
to  be  upheld  than  current  policy.  But  she  is  not  available  for  us  to 
examine  regarding  her  assertions.  The  former  Attorney  General 
William  P.  Barr  has  sent  a  letter  to  me  which  I  would  like  to  sub- 
mit for  the  record.  It  is  very  short  and  I  will  read  it: 

This  is  in  response  to  your  request  for  my  legal  views,  as  a  former  head  of  the 
Office  of  Legal  Counsel  and  former  Attorney  General  of  the  United  States,  on  the 
President's  July  19  policy  concerning  homosexuals  in  the  military.  I  would  argue, 
as  I  assume  the  current  Justice  Department  will,  that  any  reviewing  court  should 
accord  the  executive-wide  discretion  in  framing  and  implementing  a  policy  of  this 
nature.  Nevertheless,  I  believe  that  as  currently  cast,  the  policy  carries  with  it  sub- 
stantial litigation  risk.  The  risk  is  not  so  much  that  the  policy  will  be  struck  down 
in  its  entirety,  but  rather  that  its  purpose  and  implementation  will  be  frustrated 
through  piecemeal  litigation.  The  policy  will  clearly  generate  much  litigation,  and 
because  it  involves  such  ambiguities,  subjective  standards,  and  fine  distinctions,  I 
am  concerned  that  many  courts  will  end  up  second-guessing  judgments  made  by 
military  commanders.  Although  the  poUcy  seeks  to  preserve  uie  discretions  of  mili- 
tary commanders  on  a  case-by-case  basis,  I  am  fearful  that  this  discretion  will  ulti- 
mately be  taken  over  and  micromanaged  by  the  courts,  which  will  lead  to  the  mili- 
tary losing  control  over  these  sensitive  personnel  issues.  Sincerely,  William  P.  Barr. 

Mr.  Skelton.  Without  objection  that  is  placed  in  the  record. 
Duncan  Hunter. 
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WILLIAM  P.  BARR 

2300  H   Stre«t,  M.H. 

Washington,  O.C.   20037 

July  22,  1993 


BY  FACSIMILE 

Representative  Jon  Kyi 

Ranking  Republican 
SubcoBuaittee  on  Militairy  Forcea  and  Personnel 
comnittee  on  Amed  Service* 
Houe%  of  Representative* 
Washington,  D.C.   20515 

Dear  Congressnan  Kyi: 

This  is  in  response  to  your  request  for  ay  legal  views,  as  a 
fora^ir  head  of  the  Office  of  Legal  Counsel  and  Attorney  General 
of  the  United  states,  on  the  President's  July  19  policy  concern- 
ing homosexuals  in  the  nllitary. 

I  would  argue,  as  I  assume  the  current  Justice  Department 
will,  that  any  reviewing  court  should  accord  the  Executive  wide 
discretion  in  framing  and  implementing  a  policy  of  this  nature. 
Nevertheless,  I  believe  that,  as  currently  cast,  the  policy  car- 
ries with  it  substantial  litigation  risk.   The  risk  is  not  so 
much  that  the  policy  will  be  struck  down  in  its  entirety,  but 
rather  that  its  purpose  and  implementation  will  be  frustrated 
through  piecemeal  litigation.  Tti*  policy  will  clearly  generate 
much  litigation,  and  because  it  involves  such  ambiguities,  sub- 
jecti,ve  standards,  and  fine  distinctions,  I  am  concerned  that 
many  courts  will  end  up  second-guessing  judgments  made  by  mili- 
tary commanders.   Although  the  policy  saeJcs  to  preserve  the  dis- 
cretion of  military  commanders  on  a  case-by-case  basis,  I  am 
fearful  that  this  discretion  will  ultimately  be  taken  over  and 
micromanaged  by  thm  courts  which  will  lead  to  the  military  losing 
control  over  these  sensitive  personnel  issues. 

Sincerely, 


William  P.  Barr 
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Mr.  Hunter.  Thank  you,  Mr.  Chairman.  And  thank  you  for  the 
courtesy  of  allowing  me  as  a  nonmember  of  the  subcommittee  to 
participate,  and  thank  you  so  much  for  being  with  us  today  and  for 
going  through  this  exercise  and  discussion  which  has  been  kind  of 
extended  and  necessarily  so.  Let  me  ask  you  a  question. 

If  the  court  asks  for  a  rational  basis  for  the  treatment  we  are  ac- 
cording those  who  are  homosexual  by  activity  and  the  treatment 
that  is  accorded  those  who  are  homosexual  by  orientation,  what  is 
the  rational  basis  for  excluding  from  the  military  or  separating 
from  the  military  a  homosexual  on  the  grounds  that  he  acted  out 
his  orientation  in  the  privacy  of  his  own  home,  which  information 
was  relayed  by  his  companion  to  his  commander? 

Ms.  GORELICK.  The  rational  basis  would  be,  first,  that  homo- 
sexual conduct  undermines,  and  has  been  held  to  undermine,  the 
good  order  and  discipline  of  the  military,  undermines  unit  cohesion, 
et  cetera.  That  is  a  premise  that  has  been  accepted  by  the  courts 
today. 

Mr.  Hunter.  But  I  am  asking  you  for  a  rational  basis  when  the 
sexual  activity  was  never  communicated  to  his  platoon.  But  it  was 
communicated  by  his  companion  to  his  company  commander. 

Ms.  GORELICK.  Well,  then  the  company  commeinder  knows.  By 
definition,  somebody  knows  at  that  point.  And  I  don't  know  that  it 
makes  sense  to  distinguish  between  the  platoon  and  the  com- 
mander. 

Number  one,  if  the  company  commander  knows,  there  is  knowl- 
edge within  the  military.  Number  two,  if  he  committed  that  act,  it 
is  a  violation  of  the  UCMJ.  It  is  a  crime  under  concepts  of  military 
justice.  And  number  three,  we  have  this  rule  for  general  applica- 
tion. And  the  rule  is  that  homosexual  conduct  luidermines  key  fac- 
tors necessary  to  sustaining  combat  readiness  and  sustaining  our 
military  force. 

Mr.  Hunter.  Okay.  All  three  of  your  attempts  at  a  rational 
basis,  I  think,  would  be  beaten  into  fiine  mustard  by  a  Court.  Good 
order  and  discipline  hasn't  demonstrably  been  damaged,  assuming 
that  he  has  a  good  record  with  respect  to  his  activities.  This  was 
done  in  an  entirely  private  setting  outside  of  his  platoon.  Only  the 
commander  knows. 

Mr.  Skelton.  May  I  interrupt?  You  are  assuming  that  the  com- 
mander will  keep  silent  on  this  issue,  which  is  highly  unlikely. 

Mr.  Hunter.  Well,  I  would  say  that  commanders  are  expected  in 
many,  many  cases  to  take  what  is  told  to  them  by  their  troops  and 
hold  that  in  confidence. 

Ms.  Gorelick.  Not  in  this  instance.  Let  me  say 

Mr.  Kyl.  Will  the  gentleman  jdeld?  Instead  of  the  commander, 
say  it  is  the  investigating  officer.  The  commander  doesn't  know, 
just  somebody  in  the  investigating  aspects  of  this. 

Mr.  Hunter.  Let's  use  Mr.  Kyi's  hypothetical  that  it  is  an  inves- 
tigating officer.  Secondly,  the  Secretary  of  Defense  yesterday  said 
what  we  are  telling  people  is  keep  it  private.  Ostensibly  this  person 
has,  quote,  kept  it  private  and  kept  it  private  in  such  a  way  that 
the  rational  reasons  that  have  been  held  in  the  past  with  respect 
to  unit  cohesion  and  discipline  are  not  affected.  That  is  the  argu- 
ment in  court. 
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I  think  the  inabihty  to  show  a  rational  basis  to  the  court  for  ex- 
cluding a  person  who  fits  in  this  category  is  exactly  the  Mack 
truck-sized  hole  that  litigants  are  going  to  utilize  to  tear  this  policy 
absolutely  to  shreds.  And  if  you  could  comment  on  that. 

Ms.  GORELICK.  I  would  be  happy  to.  For  the  last  decade,  courts 
consistently  have  upheld  discharges  in  precisely  those  cir- 
cumstances. That  is  where  someone  has  been  found  to  have  en- 
gaged in  private  homosexual  conduct.  And  the  courts  have  held 
that  that  is  sustainable,  that  the  discharge  on  that  basis  is  sustain- 
able and  has  applied  the  rational  basis  test.  The  military  doesn't 
have  to  take  the  risk  upon  finding  that  out  that  it  will  happen 
again. 

Mr.  Hunter.  And  here  is  the  kicker.  At  least  the  cases  I  have 
seen  and  the  legal  analysis  I  have  seen,  the  rational  basis  that  in 
the  past  has  been  sought  by  the  court  has  been  found  in  the  state- 
ment of  incompatibility.  They  have  found  that  the  statement,  "the 
finding  of  the  military  that  homosexuality  is  incompatible  with 
military  service"  has  been  utilized  in  itself  as  a  rational  basis  for 
upholding  the  policy.  Now,  if  you  take  the  statement  of  incompati- 
bihty  out,  I  think  you  have  a  real  stretch  in  trying  to  apply  the  sce- 
nario that  I  have  just  laid  out  to  a  given  case  and  succeed  in  win- 
ning. 

Ms.  GORELICK.  Well,  I  beg  to  differ  with  you.  While  the  language 
that  you  cite  has  been  found  in  briefs  and  opinions,  what  it  means 
is,  if  you  look  at  what  a  homosexual  is  in  the  directive  that  you 
are  quoting  from,  a  homosexual  is  a  person  who  engaged  in,  desires 
to  engage  in,  or  intends  to  engage  in  homosexual  acts.  It  is  that 
definition  of  a  person  who  is  a  homosexual  that  has  been  foimd  to 
be  incompatible  and  we  are  not  changing  that.  Moreover,  the  state- 
ment that  you  quote,  that  homosexuality  is  incompatible,  needs  to 
be  read  together  with  the  next  sentence — the  presence  in  the  mili- 
tary environment  of  persons  who  engage  in  homosexual  conduct  or 
who,  by  their  statements,  demonstrate  a  propensity  to  engage  in 
homosexual  conduct,  seriously  impairs  the  accomplishment  of  the 
military  mission. 

That  is  discharge  policy  under  the  July  19th  pohcy.  So,  I  really 
quite  fail  to  see  the  difference  that  you  are  pointing  to.  And  I  think 
mat  your  elevation  of  that  one  statement  to  a  position  of  impor- 
tance in  the  analysis  and  the  defense  of  the  policy  is  misplaced.  It 
is  a  matter  of  law  and  legal  analysis. 

Mr.  Hunter.  So  you  think  that  there  is  a  rational  basis  for  ex- 
cluding, fi*om  the  military,  a  person  who  acts  out  his  orientation  in 
the  privacy  of  his  own  home  and  is  reported  by  his  commander  to 
a  service  investigative  agency  or  to  a  commander.  You  think  there 
is  a  rational  basis? 

Ms.  GORELICK.  Yes,  I  have  so  testified  and  it  is  the  same  rational 
basis  that  is  found  under  the  prior  case  law. 

Mr.  Hunter.  Thank  you. 

Mr.  Skelton.  Thank  you.  Ms.  Gorelick. 

Ms.  Gorelick.  Yes,  sir. 

Mr.  Skelton.  The  phrase,  '^homosexuality  is  incompatible  with 
military  service"  is  in  the  old  policy,  the  old  language;  is  that  cor- 
rect? 

Ms.  Gorelick.  Yes,  sir,  yes  it  is. 
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Mr.  Skelton.  And  you  term  that  as  mere  surplusage? 

Ms.  GORELICK.  Unnecessary. 

Mr.  Skelton,  So  there  is  nothing  wrong  with  putting  it  into  the 
new  pohcy  is  there? 

Ms.  GORELICK.  There  is  nothing  wrong  with  it.  If  you  asked  me, 
I  would  say  that  I  have  been  told  that  the  new  policy  is  as  stated. 
And 

Mr.  Skelton.  I  understand.  I  am  asking  you.  Go  ahead. 

Ms.  GORELICK.  I  would  say  that  the  improvement  that  is  made 
between  that  blanket  statement  and  this  one  is  that  it  distin- 
guishes homosexual  acts,  statements,  and  marriages  on  the  one 
hand  from  orientation  on  the  other. 

We  know  that  the  courts  have  been  troubled  by  a  statement  that 
orientation  alone,  unmanifested,  is  incompatible  with  military  serv- 
ice. They  have  questioned  the  rationaUty  of  that. 

Mr.  Skelton.  Has  that  been  struck  down? 

Ms.  GORELICK.  There  was  nothing  to  strike  down,  but  it  did  lead 
to  a  question  about  the  rationality  of  our  policy,  which  is  why  I  say 
to  you  it  is  my  belief  that  this  statement  is  stronger  than  the  more 
blanket  statement. 

Mr.  Skelton,  Let  me  change  the  subject.  Thank  you. 

Are  you  familiar  with  the  decision  from  Hawaii  that  may  lead  to 
approval  of  gay  marriages? 

Ms,  GORELICK,  No, 

Mr.  Skelton.  Captain? 

Captain  Keating.  No,  sir,  I  am  sorry. 

Mr.  Skelton,  Anybody? 

General  Otjen,  It  has  not  been,  but  it  may  lead  to  that.  There 
is  action  clearly  in  Hawaii  to  do  that. 

Mr.  Skelton,  Correct.  Assume,  Mrs.  Gorelick,  that  same  sex 
marriages  are  approved  in  Hawaii,  assume  this. 

Ms.  GORELICK.  Yes. 

Mr.  Skelton.  Under  the  ftdl  faith  and  credit  provision  of  the 
Constitution  of  the  United  States,  would  that  pose  a  problem  for 
people  at  Fort  Stewart,  Georgia,  or  any  other  State? 

Ms.  Gorelick.  Well,  I  have  not  had  more  than  a  minute  to  think 
about  it.  My  answer  is,  no.  I  don't  believe  so.  But  I  would  have  to 
consider  that  further. 

Mr.  Skelton.  Why  don't  you  submit  an  answer  within  10  days, 
if  you  don't  mind,  for  the  record.  Would  you  please? 

Ms.  Gorelick.  Certainly.  I  certainly  will. 

[The  information  follows:] 

Mr.  Skelton  asked  whether  recognition  by  a  State  of  same-sex  marriages  would 
conflict  with  the  DoD  policy  that  excludes  from  military  service  persons  who  may 
marry  or  attempt  to  marry  another  person  of  the  same  sex. 

The  states  are  free  to  determine,  within  constitutional  limits,  their  own  eligibility 
requirements  for  lawful  meuriage.  Although  a  marriage  recognized  as  valid  by  the 
state  where  it  is  entered  into  will  generally  be  recognized  by  other  states,  eligibility 
requirements  can  and  do  vary  from  state  to  state. 

Whether  a  person  is  eligible  to  serve  in  the  Armed  Forces  is  a  question  of  federal 
law.  Basing  eligibility  for  military  service  on  differences  in  state  law  would  permit 
state  law  to  govern  the  creation  of  a  relationship  in  which  the  state  has  no  legiti- 
mate interest  and  over  which  Congress  has  exclusive  authority. 

The  Department  of  Defense  excludes  from  military  service  individuals  who  marry 
or  attempt  to  marry  members  of  the  same  sex,  not  because  of  their  marital  status, 
but  because  by  doing  so  they  have  demonstrated  a  propensity  to  engage  in  homo- 
sexual acts. 
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The  courts  have  held  that  homosexuals  are  not  a  suspect  class  and  that  the  mili- 
tary has  a  rational  basis  for  excluding  persons  who  engage  in  homosexual  acts  or 
who,  by  their  conduct,  demonstrate  an  intent  or  propensity  to  do  so. 

Mr.  Skelton.  Will  this  policy  give  the  courts  a  reason  to  require 
the  government  to  defend  the  policy  on  a  level  of  scrutiny  higher 
than  that  of  rational  basis? 

Ms.  GORELICK.  I  don't  beheve  so.  If  I  could 

Mr.  Skelton.  I  am  sorry? 

Ms.  GORELICK.  If  I  could,  Mr.  Chairman,  just  add  one  more  thing 
to  my  response  to  your  earlier  question  about  the  incompatibility 
language,  I  would  point  out  that  that  prefatory  language,  while  it 
is  in  the  discharge  policy  with  respect  to  enlisted  personnel,  is  not 
in  the  discharge  language  with  respect  to  officers.  So  there  is  no 
statement  whatsoever  in  the  officer's  discharge  policy  that  homo- 
sexuality is  incompatible  with  military  service. 

Mr.  Skelton.  Will  the  courts  over  time,  in  your  opinion,  have 
reason  to  expand  the  rights  provided  to  gays  and  lesbians  in  the 
military  as  a  result  of  this  policy? 

Ms.  GORELICK.  I  do  not  think  so. 

Mr.  Skelton.  Let  me  see  if  we  can  straighten  out  some  confusing 
language.  On  page  2  of  the  memo  the  phraseology  is  "personnel 
policies  will  be  implemented  in  accordance  with  due  process  of 
law."  On  page  3  it  states,  "this  memorandiun  creates  no  sub- 
stantive or  procedural  rights."  The  first  seems  obvious.  The  second 
appears  to  be  in  conflict.  Is  that  a  conflict  in  your  opinion? 

Ms.  GORELICK.  No. 

Mr.  Skelton.  Would  you  tell  us  why  you  do  not  believe  it  is  a 
conflict. 

Ms.  GORELICK.  First  of  all,  again  I  reiterate,  this  piece  of  paper, 
the  memorandum  that  we  have  been  reading  from,  in  and  of  itself 
does  not  have  force  and  effect.  It  will  go  into  effect  when  we  draft 
regulations  and  guidance  consistent  herewith.  But  when  we  do 
that,  we  will  not  be  creating  substantive  or  procedural  rights  be- 
yond the  statement  of  our  discharge  policy,  which  I  have  described, 
which  will  set  forth  the  basis  for  discharge. 

Mr.  Skelton.  Concerning  criminal  investigations,  what  instruc- 
tions do  you  intend  to  give  the  criminal  investigative  agencies  with- 
in the  Department  of  Defense? 

Ms.  GORELICK.  Well,  that  is  a  project  on  which  I  expect  to  be  em- 
barked shortly,  along  with  the  working  group,  and  particularly  a 
working  group  of  investigators,  £md  with  the  strong  assistance  from 
the  Inspector  General,  whose  duty  it  is  to  promulgate  guidance 
with  respect  to  investigations. 

Mr.  Skelton.  So  that  has  not  been  done  yet. 

Ms.  GORELICK.  That  is  correct. 

Mr.  Skelton.  In  your  present  opinion  do  you  think  at  any  point 
that  the  Miranda  warning  must  be  stated  or  given  to  a  subject? 

Ms.  GORELICK.  Excuse  me  for  just  a  minute. 

Captain  Keating.  In  the  military  we  call  it  an  Article  31  warn- 
ing under  the  Uniform  Code  of  Military  Justice.  We  give  warnings 
under  the  Article  31  of  the  Uniform  Code  of  Military  Justice. 

Mr.  Skelton.  At  what  point? 

Captain  Keating.  If  a  person  is  suspected  of  an  offense  under 
the  code. 
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Mr.  Skelton.  How  about  a  commander  hearing  Privates  Smith 
and  Jones  come  in  and  say  the  tall  fellow  in  the  squad  said  that 
he  was  gay.  Should  the  Miranda  warning  be  given  to  the  tall  fellow 
in  the  squad? 

Captain  Keating.  It  would  not  be  required. 

Mr.  Skelton.  Mr.  Bilbray,  we  skipped  you  a  moment  ago. 

Mr.  Bilbray.  Well,  I  was  gone  a  moment,  Mr.  Chairman.  The 
questions  still  seem  to  be  revolving  around  changes  in  policy  from 
the  morning  testimony — I  was  gone  for  an  hour  and  this  has  prob- 
ably been  rehashed  a  hundred  times,  but  in  deference,  I  would  ask 
that  you  help  me  understand  it. 

Ms.  GORELICK.  Certainly. 

Mr.  Bilbray.  It  was  my  understanding  that  the  basic  policy  was 
established  in  1981,  was  that  under — ^who  instituted  that  policy 
change? 

Ms.  GORELICK.  Actually,  it  is  interesting.  It  was  drafted  in  the 
waning  days  of  the  Carter  administration  and  effectuated  by  the 
Reagan  administration. 

Mr.  Bilbray.  So  there  was  bipartisan  support  for  that  1981 
change. 

Ms.  GORELICK.  Interestingly,  it  was  enunciated  by  Deputy  Sec- 
retary Claytor  in  the  Carter  administration,  but  it  has  been  em- 
braced by  the  Reagan  administration  and  certainly  was  put  into  ef- 
fect by  the  Reagan  administration. 

Mr.  Bilbray.  All  right.  So  from  1981  until  the  present  date  there 
were  drastic  changes  in  that  particular  area,  or  I  should  say  there 
were  decided  changes.  I  don't  know  if  I  would  call  them  drastic. 

Ms.  GORELICK.  I  would  not  call  them  drastic. 

Mr.  Bilbray.  But  under  the  new  policy,  other  than  the  don't  ask 
the  applications,  asking  for  other  reasons — ^in  other  words  a  divi- 
sion commander  or  lieutenant  could  not  walk  up  and  down  the 
rows  of  his  recruits  and  say,  "are  any  of  you  homosexual"  or  Pri- 
vate Smith,  are  you?  Other  than  that,  and  the  wording  change  that 
Chairman  Skelton  was  referring  to  as  to  the  compatibility  of  homo- 
sexuality within  the  military,  from  what  I  understood  in  the  earlier 
testimony,  it  is  basically  the  same  policy. 

Can  you  outline  any  drastic  changes  over  the  1981  policy  other 
than  those  two  areas? 

Ms.  GORELICK.  I  wouldn't  say  that  any  of  the  changes  are  dras- 
tic. We  don't  ask  at  accession.  We  don't  ask  in  investigations  about 
orientation.  The  discharge  standard  remains  essentially  the  same, 
including  the  rebuttable  presumption.  We  will  try  to  issue  some 
guidance  on  the  use  of  what  I  am  calling  associational  types  of  ac- 
tivities as  credible  information.  We  will  issue  some  guidance  on 
credible  information  in  inquiries  and  investigations,  and  we  will  be 
issuing  guid£ince  on  investigations  to  try  to  eliminate  unduly 
invasive  investigations,  which  in  some  other  contexts  have  been 
called  witch  hunts  and  what  I  prefer  to  call  not  good  investigative 
policy. 

Mr.  Bilbray.  Well,  when  I  heard  your  testimony  earlier  in  the 
day,  it  seemed  to  me  that  what  you  were  sa5dng  was  that  the  1981 
policy  was  against  what  you  would  call  witch  hunts,  but  in  reality 
people  tell  me  the  witch  hunts  went  on. 
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With  the  1981  pohcy,  could  you  stay  outside  of  a  gay  bar?  For 
instance,  they  had  a  couple  of  special  investigators  watching  and 
recording  every  person  who  went  in  and  if  any  of  those  happened 
to  be  military  personnel,  they  could  start  an  investigation  under 
the  1981  policy.  How  is  that  different  from  the  new  policy? 

Ms.  GORELICK.  I  think  that  would  be  a  difference.  We  say  we  will 
not  investigate  solely  to  determine  sexual  orientation. 

Mr.  BiLBRAY.  You  have  to  have  a  probable  cause  to  investigate 
is  what  you  are  telling  me? 

Mr.  Skelton.  Credible  information.  Excuse  me  for  butting  in, 
but  there  is  a  different  standard  between  probable  cause  and  credi- 
ble information.  As  I  understand  it,  credible  information  is  a  much 
lower  standard.  Am  I  correct? 

Ms.  GORELICK.  That  is  correct. 

Mr.  BiLBRAY.  That  is  the  standard  we  set  it  now. 

Ms.  GORELICK.  Credible  information  is  the  standard  and  it  is  im- 
portant in  the  context  of  investigations  that  it  needs  to  be  credible 
information  of  a  crime.  If  you  want  to  have  your  criminal  investiga- 
tors looking  into  it,  you  need  credible  information  of  a  crime.  That 
is,  of  sodomy.  We  have  used  the  word  investigation  here  today 
somewhat  freely  to  incorporate  both  criminal  investigations  and 
commanders'  administrative  inquiries.  And  the  key  concept  here  is 
if  it  is  an  administrative  inquiry,  you  need  to  have  credible  infor- 
mation that  there  is  a  basis  for  discharge.  And  if  it  is  a  criminal 
investigation,  you  need  to  have  credible  information  that  a  crime 
has  been  committed. 

But,  using  the  example  you  pose,  I  think  the  working  group 
would  say  that  we  will  not  stake  out  gay  bars  and  take  down 
names  just  to  see  who  goes  in. 

Mr.  BiLBRAY.  I  see.  So,  if  I  went  back  to  my  district  and  wanted 
to  explain  simply  what  the  difference  is  between  what  has  been  in 
effect  since  1981  and  what  is  proposed  imder  the  new  policy,  the 
don't  ask  portion  is  the  key  part  and  you  have  to  have  at  least 
some  justification  for  investigating  a  member  of  the  military  on 
suspicion  of  being  a  homosexual.  That  would  be  the  two  main  dif- 
ferences? 

Ms.  GORELICK.  That  is  a  rough  statement. 

Mr.  BiLBRAY.  A  simplistic  outline.  When  you  try  to  explain  this 
you  are  going  to  have  to  be  simplistic  because  the  more  I  listen  to 
what  I  have  heard  today,  the  more  confused  I  get,  and  I  am  an  at- 
torney. 

Ms.  GORELICK.  One  of  my  colleagues  made  a  joke  before  that  this 
policy  has  been  said  by  some  to  be  a  don't  ask,  don't  tell,  don't  un- 
derstand. I  actually  think  it  is  fairly  straightforward.  And  particu- 
larly if  you  look  at  it  the  way  you  are  looking  at  it,  which  is  you 
take  as  a  basis  the  1981  policy,  the  policy  that  we  have  had  in 
place  for  a  decade,  and  you  clearly  understand  that  we  are  not 
changing  in  any  material  way  the  discharge  policy.  So  then  you  are 
looking  at  the  don't-ask  part,  and  the  don't-pursue  part,  and  you 
have  hit  on  it.  We  are  not  asking  and  we  are  changing  the  way  in 
which  we,  quote,  "will  pursue"  this  issue.  And  I  think  it  is  actually 
straightforward . 

Mr.  BiLBRAY.  One  last  question.  The  confusion  has  been,  at  least 
for  many  ex-military  people,  is  that  I  don't  think  anyone  realized 
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that  the  policy  changed  in  1981.  I  think  everyone  I  talked  to,  espe- 
cially the  World  War  II  vets  and  the  Korean  War  vets,  only  knows 
the  old  policy.  The  1981  policy  change  certainly  wasn't  publicized 
to  any  great  extent.  The  pohcy  changed  and  no  one  knew  it  and 
now  they  think  that  what  we  are  doing  is  a  drastic  change  from 
what  it  used  to  be  and  from  what  I  see,  it  is  not  much  of  a  change 
at  all. 

Ms.  GrORELlCK.  That  is  really  an  excellent  point  and  I  think  one 
of  the  key  findings  of  the  working  group  is  that  there  has  been, 
even  within  the  military,  a  level  of  misunderstanding  about  what 
the  policy  was  during  the  1980s  and  early  1990s. 

And  so  one  of  the  benefits,  if  there  is  a  benefit  to  having  gone 
through  this  process  in  a  fish  bowl,  if  you  will,  is  that  it  has  raised 
the  level  of  interest  and  understanding  of  the  policy,  which  I  think 
is  quite  helpful.  It  may  lead  people  to  believe  that  we  are  opening 
questions  that  have  been  long  settled.  But  that  is  not  the  case. 
Many  of  the  questions  that  we  are  tr3ring  to  address  are  questions 
that  emerged  from  a  prior  policy  and  that  have  been  dealt  with 
within  the  service  over  the  last  decade. 

Mr.  BiLBRAY.  But  no  one  knew  it. 

Ms.  GORELICK.  Very  few  people. 

Mr.  Skelton.  Let  me  ask  a  question  of  the  lawyers'  mind.  Do 
you,  the  lawyers  in  the  field,  have  any  problem  with  the  implemen- 
tation of  this  pohcy  in  your  considered  legal  judgment?  Speak  your 
name  and  the  answer. 

General  Morehouse.  I  am  General  Morehouse.  Lawyers  in  the 
field  and  commanders  in  the  field  are  not  going  to  have  trouble  im- 
plementing this  policy.  The  separation  authorities  whose  judgment 
is  expUcitly  reUed  on  under  this  pohcy  are  going  to  be  provided  ad- 
vice by  judge  advocates  in  the  field.  So  I  tlunk  the  policy  will  work 
well  for  commanders  and  lawyers  who  are  in  the  field. 

Mr.  Skelton.  Thanks,  general.  Who  is  next? 

General  Otjen.  I  am  General  Otjen.  I  am  not  a  lawyer,  I  am  an 
experienced  commander,  and  I  assure  you  that  the  commander  in 
the  field  will  implement  this  pohcy  with  its  full  intent. 

Mr.  Skelton.  Thank  you.  General  Miller? 

General  Miller.  Sir,  part  of  that  answer  will  depend  on  what 
guidelines  come  from  the  pohcy  when  written  by  the  department, 
and  the  Navy  in  our  case,  because  if  there  is  confusion  or  guide- 
lines that  are  too  restrictive  or  difficult,  then  there  may  be  some 
problems.  But  if  we  follow  the  past  pohcy,  there  should  not  be  any 
difficulty.  The  difficulty  may  well  be  for  those  counsel  that  have  to 
litigate  and  defend  it  in  the  Federal  Courts. 

Mr.  Skelton.  Thank  you.  Admiral? 

Admiral  ScHACHTE.  Tliank  you,  I  am  Admiral  Schachte.  I  would 
agree  with  what  General  Miller  said.  I  think  it  is  probably  a  three- 
legged  stool,  a  policy  that  we  understand  and  can  work  with  and 
I  think  we  will  clearly  have  that.  The  second  leg  of  the  stool  is  a 
policy  that  our  comm£inders  can  implement.  And  I  feel  certain  we 
will  have  that.  And  thirdly,  and  probably  equally  important  to  all 
of  this,  is  an  aggressive  litigation  posture  both  on  the  pending 
cases  and  those  that  we  may  have  as  a  result  of  the  policy. 

Mr.  Skelton.  Thank  you  so  much.  John  Kyi  has  a  couple  of  fol- 
low ups.  Duncan  Hunter  has  one. 
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Mr.  Kyl.  Thank  you.  Admiral  and  General  Miller,  you  antici- 
pated one  of  the  questions  that  I  had.  And  I  apologize,  I  was  out 
of  the  room  when  the  precise  question  was  asked. 

General  Miller,  I  understood  you  testified  that  the  statement, 
"homosexuality  is  incompatible  with  military  service"  has,  indeed, 
been  used  as  the  basis  for  the  policy  and  you  describe  it  as  a 
linchpin,  a  necessary  component  or  important  component  of  the  ex- 
isting policy.  Do  I  mischaracterize  your  view  or  was  that  what  you 
said? 

General  Miller.  Yes,  sir,  that's  essentially  correct.  But  it  does 
not  stand  alone.  That  linchpin  has  an  explanation  that  goes  with 
it.  Mrs,  Gorelick  read  part  of  it  from  one  of  the  discharge  directives 
that  is  for  the  enlisted  personnel.  But  it  is  the  policy  of  the  depart- 
ment and  applies  across  the  board.  Everything  that  fits  under  it  is 
necessary  as  well,  and  then  it  goes  along  with  the  discharge  cri- 
teria, the  objective  criteria,  to  make  a  complete  package. 

Mr.  Kyl.  Let's  see.  Admiral,  do  you  agree  with  that? 

Admiral  SCHACHTE.  Yes,  sir,  I  agree  with  that. 

Mr.  Kyl.  And,  General  Morehouse,  do  you  agree  with  that? 

General  Morehouse.  Let  me  just  say  that  I  have  been  more 
comfortable  with  the  previous  language  and  said  so.  I  would  be 
more  comfortable  defending  us  with  the  original  language,  but  I 
think  we  can  defend  with  this  language.  I  think  language  is  impor- 
tant. Obviously  it  is  prefatory  language,  but  this  is  an  expression 
of  policy. 

Mr.  Kyl.  It  goes  to  the  point  that  Duncan  Hunter  was  raising 
and  that  goes  to  my  next  question.  I  appreciate,  Mrs.  Gorelick,  the 
intention  to  carve  out  the  orientation  aspect  of  this  so  that  there 
is  no  confusion  that  we  are  just  going  after  people  based  upon  ori- 
entation. That  might  be  stated  different  ways  than  it  is  stated, 
however.  As  General  Mundy  testified  yesterday  or  at  least  the  in- 
ference of  his  testimony  was  that  the  condition  of  orientation  which 
permits  one  to  serve  is  cehbacy.  Secretary  Aspin  gave  a  different 
view.  We  have  conflicting  views  here  of  the  circumstances  under 
which  one  might  serve.  And  so  I  just  want  to  note  for  the  record 
here  that  while  I  appreciate  the  desirability  of  perhaps  carving  out 
that  small  area  where  we  want  to  make  clear  to  the  courts  that  we 
are  not  going  after  people  just  because  of  orientation,  that  may  in- 
deed involve  a  very  limited  number  of  people. 

In  fact,  I  guess  I  would  like  to  ask  this  question  of  all  of  the  serv- 
ice personnel  here.  This  is  hypothetical  and  conjecture;  I  would  be 
ruled  out  of  order  in  court.  But  yesterday  there  was  testimony 
about  the  number  of  homosexuals  who  have  been  discharged,  and 
it  is  not  an  overly  large  number.  How  many  people  would  you 
imagine  would  satisfy  the  concern  of  orientation  as  opposed  to  ho- 
mosexual conduct?  Would  anybody  like  to  try  to  answer  that  ques- 
tion? It  would  be  pretty  small,  wouldn't  it. 
Ms.  Gorelick.  I  don't  think  any  of  us  know. 

General  Otjen.  Speaking  as  active  Chair  of  the  Military  Working 
Group,  the  number  is  understandably  very  small. 

Mr.  Kyl.  And  this  is  what  I  referred  to  in  my  opening  statement. 
I  think  we  are  being  asked  to  square  a  circle  here.  We  are  being 
asked  to  accept  the  fact  that  we  are  going  to  encourage  by  this  pol- 
icy people  to  be  in  the  military — and  as  Secretary  Aspin  said,  keep 
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their  head  down,  keep  their  activity  as  private  as  possible  so  that 
they  don't  get  caught.  But  point  in  fact — they  will  be  engaging  in 
homosexual  conduct  and  as  soon  as  they  are  and  somebody  finds 
out  about  it  and  it  can  be  investigated,  then  they  will  be  tossed  out. 
But  I  think  there  is  a  dual  standard  here. 

On  the  one  hand,  you  have  the  attitude  expressed  by  General 
Mundy  and  I  think  General  McPeak,  that  says  don't  come  in.  On 
the  other  hand,  Secretary  Aspin  said,  if  you  are,  keep  your  head 
down. 

And  I  hope  that  you  can  appreciate  the  fact  that  when  we  codify 
this,  we  are  going  to  have  to  codify  it  on  a  rational  basis,  as  Dun- 
can Hunter  said.  And  if  we  are  really  talking  about  conduct,  includ- 
ing nonverbal  conduct,  as  opposed  to  celibacy,  that  we  might  have 
to  do  it  in  a  slightly  different  way  than  has  been  written  here. 

I  have  two  other  quick  questions.  Number  one,  am  I  correct  that 
today  the  investigating  agencies  can  investigate  a  matter  on  their 
own,  that  they  don't  have  to  go  to  the  commander  first? 

Ms.  GORELICK.  Yes. 

Mr.  Kyl.  Okay  £ind  this  policy  would  change  that.  It  would  re- 
quire going  to  the  commander. 

Ms.  GORELICK.  Yes. 

Mr.  Kyl.  And,  secondly,  would  it  not  give  homosexuals  an  argu- 
ment that  there  is  less  of  a  concern  with  homosexuality  than,  for 
example,  drug  use,  to  retain  a  policy  which  asks  a  specific  question 
about  conduct,  about  prior  drug  use,  have  you  ever  used  controlled 
substances  before  and  not  ask  the  question  have  you  ever  engaged 
in  homosexual  conduct  before. 

Ms.  GORELICK.  I  don't  agree  with  that. 

Mr.  Kyl.  You  don't.  Could  you  explain  why? 

Ms.  GORELICK.  I  just  think  there  are  differences  between  the 
issue  of  homosexuality  and  the  issue  of  drug  use.  I  think  that  one 
can  and  should  make  distinctions  between  them.  It  seems  to  me 
that  you  have  a  real  problem  in  tr5dng  to  focus  on  orientation 

Mr.  Kyl.  No,  no,  no  not  orientation.  Forget  the  question,  "are  you 
a  homosexual?"  The  question  is  have  you  ever  taken  a  controlled 
substance?  Have  you  ever  engaged  in  a  homosexual  act?  Or  have 
you,  do  you  now  or  do  you  ever  intend  to  engage  in  homosexual 
acts?  Clearly  those  things  will  toss  you  out  of  the  service. 

Ms.  GORELICK.  I  think  there  was  a  perception — and  I  don't  want 
to  speak  for  the  Chiefs  and  this  might  have  been  something  that 
you  could  have  pursued  with  them — that  issues  of  human  sexual- 
ity, particularly  with  young  people,  are  so  sensitive  and  so  difficult, 
and  the  information  that  one  might  gather  by  asking  about  prior 
conduct  might  create  an  environment  in  the  application  process 
and  a  requirement  to  investigate  potential  recruits,  that  it  was 
something  that  they  did  not  feel  it  was  appropriate  to  launch  an 
inquiry  into  at  accession. 

That  is  a  judgment  I  think  the  Chiefs  are  free  to  make.  I  think 
there  is  a  difference,  a  big  difference  between  asking  somebody 
about  homosexual  conduct  and  drug  use.  And  it  strikes  me  as  a 
reasonable  one. 

Mr.  Kyl.  Okay.  Thank  you. 

General  Miller,  do  you  agree  with  that  statement? 
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General  MiLLER.  I  will  take  just  a  little  different  approach  on  it. 
I  think  that  the  better  thing  to  do,  perhaps — and  I  draw  on  our 
working  group  experience — is  to  ask  what  homosexual  behavior  you 
have  engaged  in,  to  treat  it  the  same  as  the  drug  use.  I  know  the 
commandant  of  the  Marine  Corps  agrees  with  that.  That  is  his  pol- 
icy as  well.  It  makes  the  policy  more  consistent.  You  start  off  with 
a  screening.  You  start  out  with  a  notice  and  you  have  an  incom- 
patibility as  the  overarching  policy  with  the  objective  discharge  cri- 
teria that  have  been  successfully  defended  in  litigation  up  to  now. 

Ms.  GORELICK.  Let  me,  if  I  might,  add  that  we  have  never  asked 
the  question  about  conduct.  We  had  never  turned  the  accession 
process  into  one  in  which  we  explore  with  our  young  people  what 
their  prior  sexual  experiences  have  been.  And  it  was  the  affirma- 
tive judgment  of  the  Chiefs  by  themselves  not  to  have  that  in  the 
policy. 

Mr.  Kyl.  Well,  there  were  differing  views  on  that.  They  were  ex- 
pressed yesterday,  as  the  general  noted. 

Ms.  GORELICK.  Yes. 

Mr.  Kyl.  Because  we  are  not  talking  about  getting  into  long  con- 
versation about  prior  sex.  Nobody  is  suggesting  that.  But  there  is 
a  parallelism 

Ms.  GORELICK.  I  think  that  is  where  they  thought  it  might  lead. 
That  is  what  I  am  suggesting  to  you. 

Mr.  Kyl.  Okay.  My  final  question  is,  so  as  to  not  get  into  all  of 
that  and  to  solve  a  lot  of  other  problems,  too,  do  any  of  you  have 
a  problem  with  a  general  statement  at  the  time  of  accession  which 
says,  here  are  our  policies,  one  of  which  is  that  homosexuahty  is 
incompatible  with  military  service.  Leave  aside  that  there  is  a  foot- 
note relating  to  celibacy  or  orientation.  Read  this  and  sign  it;  that 
tells  us  that  you  understand  this.  Does  anyone  have  a  problem 
with  this? 

Ms.  GORELICK.  Let  me  tell  you  what  our  discussion  was  on  that, 
and  the  Chiefs  explicitly  discussed  this  issue.  The  services  have  dif- 
fered in  their  practices  in  this  regard.  And  I  think  the  consensus 
view  among  the  Chiefs  was  that  it  was  important  to  make  sure 
that  all  of  our  recruits  understand  what  our  policies  are — not  just 
with  regard  to  this  issue,  but  all  of  our  policies.  But  they  did  not 
want  to  have  their  recruits  having  to  sign  acknowledgments.  They 
felt  it  was  important  to  make  sure  they  were  informed,  but  it  was 
not  their  preference  to  have  acknowledgments  signed,  and  particu- 
larly not  acknowledgments  that  focus  on  one  form  of  prohibition. 
This  was  not  something  that  was  passed  over  inadvertently.  This 
was  an  issue  that  was  raised  and  discussed. 

Mr.  Kyl.  And  again  with  respect  to  a  general  set,  the  whole  set, 
not  to  focus  on  one  individually,  is  there  disagreement  among  the 
services?  General,  do  you  have  a  different  view? 

General  MOREHOUSE.  I  do  not  have  a  different  view  than  that. 
It  is  important  that  we  let  people  know  up  front  what  the  stand- 
ards are.  And  that  is  what  I  think  is  intended  here. 

Mr.  Kyl.  Admiral. 

Admiral  ScHACHTE.  I  agree  with  that,  sir. 

Mr.  Kyl.  General  Miller. 

General  MiLLER.  Yes,  sir,  I  agree. 
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Mr.  Kyl.  With  the  statement  that  there  should  be  a  general  un- 
derstanding. 

Mr.  Skelton.  That  they  be  fully  informed. 

Admiral  SCHACHTE.  Yes,  sir. 

Mr.  Kyl.  Do  you  believe  that  we  ought  to  have  a  statement  that 
the  recruit  has  to  read  and  acknowledges  that  he  understands? 

General  MOREHOUSE.  I  don't  think  a  signed  statement  is  nec- 
essary. We  can  estabUsh  that  people  are  briefed.  Everyone  gets 
briefed  on  this  when  they  come  into  basic  training. 

Mr.  Kyl.  General  Miller,  do  you  think  it  would  be  preferable  or 
not  necessary. 

General  Miller.  I  think  it  is  essential  that  we  do  something  like 
that.  To  use  a  phrase  that  the  working  group  had,  these  would  be 
terms  of  employment.  The  British  do  this.  They  have  two  things. 
One  the  incompatibility  acknowledgment  as  well  as  the  basis  for 
separation.  Both  of  them.  I  don't  believe  they  sign  it,  but  everyone 
is  totally  informed. 

Mr.  Skelton.  They  are  informed  rather  than  acknowledging  it  in 
writing. 

General  Miller.  They  have  a  pamphlet  that  lists  all  of  what  is 
not  acceptable  in  the  military  and  they  get  that. 

Ms.  GORELICK.  If  I  might  say  on  that  regard,  I  think  there  was 
consensus  among  the  Chiefs  with  respect  to  informing  recruits,  in 
fairness,  of  all  the  bases  for  separation,  but  the  position  advocated 
by  General  Miller  of  an  acknowledgment  was  not  accepted  by  the 
Chiefs. 

Mr.  Skelton.  Duncan  Hunter,  you  have  one  question. 

Mr.  Hunter.  Thank  you,  Mr.  Chairman.  Since  we  are  in  the 
business  of  informing  people  who  are  watching  and  listening  or  try- 
ing to  figure  out  what  they  are  going  to  do — does  this  policy  man- 
date homosexual  celibacy? 

Ms.  GORELICK.  Well,  first  of  all,  it  doesn't  encourage  homosexuals 
to  come  in.  One  may  have  an  orientation,  but  one  may  not  act  on 
it  and  be  in  the  military.  So  if  what  you  are  saying  is,  can  you 
serve  and  have  the  orientation,  if  you  don't  act  on  it,  the  answer 
to  that  is,  yes — if  you  don't  act  on  it,  including  making  a  statement. 

Mr.  Hunter.  So  for  the  young  person  who  is  thinking  about  com- 
ing into  the  military,  because  it  is  a  stigma  to  get  discharged  from 
the  military  in  later  life,  if  people  are  coming  or  thinking  of  coming 
into  the  military,  they  want  to  know  up  front,  if 

Ms.  GORELICK.  You  may  be  discharged  for  the  act. 

Mr.  Hunter.  So  my  question  is  very  simple,  does  this  policy 
mandate  celibacy,  and  since  you  have  answered  it,  I  would  like  to 
ask  the  other  gentleman.  Colonel,  could  you  answer  that  fi-om  the 
prospective  recruit's  position.  Does  this  mandate 

Mr.  Skelton.  I  don't  think  you  have  a  colonel  here. 

Mr.  Hunter.  Excuse  me,  general.  Marine  general.  You  have  been 
called  worse,  I  am  sure. 

General  Miller.  I  think  that  you  are  right.  It  is  really  the  don't- 
do  part  which  is  not  pronounced  here,  but  certainly  that  is  the  in- 
tent here.  There  has  to  be  that  kind  of  conduct,  but  as  Mrs. 
Gorelick  said,  all  of  the  things  apply  equally.  None  of  that  activity 
can  go  on.  Of  course,  sodomy  is  an  offense  under  the  UCMJ  any- 
way so  that  cannot  occur. 
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Mr.  Hunter.  Okay. 

Mr.  Skelton.  Thank  you  very,  very  much.  For  housekeeping 
purposes  we  will  go  immediately  into  the  next  panel.  They  have 
been  very  patient.  Let  me  announce  that  tomorrow  morning  at  9:00 
a.m.  in  this  room  we  will  have  the  service  chief  noncommissioned 
officers,  senior  noncommissioned  officers  at  9:00  a.m.  At  1:30  p.m. 
tomorrow  we  will  have  our  informal  discussion  of  the  entire  mark- 
up which  I  don't  believe  will  take  too  long.  We  will  do  that  at  a 
place  to  be  designated.  Mrs.  Gorelick,  Captain  Keating  and  to  all 
of  you,  thank  you  very,  very  much  for  your  excellent  testimony.  It 
has  been  extremely  helpful.  Thank  you  and  have  a  good  day.  Let's 
take  a  five-minute  recess. 

[Recess.] 

Mr.  Skelton.  This  afternoon  the  subcommittee  continues  its  ex- 
amination of  the  legal  implications  of  the  President's  policy  to  lift 
the  ban  on  homosexuals  in  the  military.  As  predicted,  this  morn- 
ing's hearing  was  dominated  by  concerns  about  inconsistencies  in 
the  President's  policy. 

This  panel  includes  Mr.  Eugene  Fidell,  President  of  the  National 
Institute  for  Military  Justice  and  a  partner  in  the  law  firm  of 
Feldesman,  Tucker,  Leifer,  Fidell  and  Bank  in  Washington  D.C.; 
Professor  David  Schlueter  of  St.  Mary's  University  Law  School,  San 
Antonio,  Texas;  Professor  Cass  Sunstein,  University  of  Chicago 
Law  School,  Chicago,  Illinois;  Professor  William  Woodruff,  Camp- 
bell College,  Buies  Creek,  North  Carolina.  Where  in  the  world  is 
that? 

Mr.  Woodruff.  It  is  exactly  halfway  between  Raleigh  and  Fay- 
etteville. 

Mr.  Skelton.  We  appreciate  your  patience.  We  would  be  pleased 
to  hear  from  you.  Your  statements,  without  objection,  will  be  placed 
in  toto  in  the  record.  I  want  to  ask  you  to  do  your  very  best  to  sum- 
marize them  so  that  we  will  have  a  couple  more  minutes  for  ques- 
tions. We  will  start  with  Mr.  Fidell. 

STATEMENT  OF  EUGENE  R.  FmELL,  PRESmENT  OF  THE  NA- 
TIONAL INSTITUTE  OF  MILITARY  JUSTICE  AND  PARTNER  IN 
THE  LAW  FIRM  OF  FELDESMAN,  TUCKER,  LEIFER,  FIDELL  & 
BANK,  WASHINGTON,  DC 

Mr.  Fidell.  Good  afternoon,  Mr.  Chairman.  At  the  outset,  let  me 
mention  that  in  view  of  the  fact  that  the  Department  of  Defense 
policy  was  issued  just  a  few  days  ago,  the  National  Institute  of 
Military  Justice  has  not  had  an  opportunity  to  take  a  position  on 
the  policy  institutionally.  I  am  here  speaking  for  myself. 

Mr.  Skelton.  That  is  what  we  are  here  for. 

Mr.  Fidell.  Like  many  Americans,  I  have  followed  with  great  in- 
terest the  Department's  re-examination  of  its  policy  on  sexual  ori- 
entation in  the  Armed  Services.  And  I  have  noted  the  seriousness 
of  purpose  with  which  the  Department  pursued  the  matter.  The 
First  Amendment  is  obviously  alive  and  well  within  the  Depart- 
ment. There  is  a  range  of  views,  it  seems  to  me.  And  I  also  note 
the  seriousness  with  which  Congress  is  pursuing  the  matter  in 
keeping  with  its  institutional  responsibilities  in  making  laws  for 
the  government  and  regulation  of  the  land  and  naval  forces. 
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My  reaction  to  the  new  policy  is  that  while,  of  course,  there  is 
going  to  be  disappointment  on  two  sides  of  this  controversy — actu- 
ally there  are  more  than  two — there  are  several  points  to  which 
proponents  of  change  can  point  with  a  measure  of  satisfaction.  Let 
me  very  briefly  note  these. 

First,  it  seems  to  me  that  the  new  policy  makes  clear  that  the 
focus  is  on  conduct  rather  than  on  orientation.  I  don't  think  this 
is  necessarily  a  case  of  angels  dancing  on  the  head  of  a  pin.  I  think 
emphasis  is  important  and  perceptions  are  important.  And  the  per- 
ception is  that  certainly  the  new  policy  is  focused  on  conduct. 

If  there  was  a  prior  focus  on  conduct,  then  I  think  the  least  that 
can  be  said  is  it  is  useful  to  have  the  matter  clarified. 

Second,  the  new  policy  makes  explicit  the  notion  that  the  prohi- 
bition on  sexual  misconduct  will  be  enforced  even-handedly  as  be- 
tween heterosexual  and  homosexual  misconduct.  In  the  past  it  has 
seemed  to  me  that  investigative  and  prosecutorial  efforts  of  the 
Armed  Services  have  been  directed  disproportionately  at  homo- 
sexual offenses.  That  is  not  to  say  that  the  military  would  embark 
on  an  orientation  blind  campaign  to  crush  out  misconduct  that  is 
heterosexual  or  homosexual  in  character.  I  see  in  the  policy  state- 
ment a  recognition  that  investigative  resources  are  scarce  and  they 
shouldn't  be  squandered  on  matters  that  are  of  little  moment  from 
the  standpoint  of  good  order  and  discipline.  I  think  that  it  is  good 
to  recognize  that  resources  in  the  personnel  area  are  scarce  and 
should  be  carefiiUy  husbanded. 

Third,  the  new  policy  emphasizes  that  the  key  decisions  imple- 
menting it  are  going  to  be  made  not  by  investigative  personnel,  but 
by  commanders  who  after  all  have  the  ultimate  responsibility  for 
ensuring  mission  readiness  through  good  order  and  discipline.  I 
would  expect  that  the  high  caliber  commanders  of  today  will  be 
sensitive  to  the  privacy  interests  that  the  new  policy  seeks  to  ac- 
commodate, more  sensitive  than  perhaps  those  whose  responsibility 
focuses  more  narrowly  on  the  conduct  of  investigations.  I  think  it 
is  a  healthy  and  significant  transition. 

Finally,  I  think  the  new  policy  reflected  a  sober  recognition  that 
private — I  am  tempted  to  say  vigilante-style  "outing"  is  contrary  to 
public  policy  and  that  it  should  be  strongly  discouraged  as  much 
as  possible.  "Acting  out"  of  hostility  to  personnel  who  may  have  a 
homosexual  or  lesbian  orientation  is  itself  a  danger  and  it  is  right 
that  the  military  is  aware  of  that  danger  and  has  stated  its  aware- 
ness and  determination  not  to  encourage  it. 

These  are  the  headlines.  I  have  added  a  number  of  further 
thoughts  in  my  prepared  statement  which  you  have,  I  hope,  and  I 
will  be  happy  to  participate  in  the  discussion  as  the  panel  proceeds. 

[The  statement  of  Mr.  Fidell  follows:] 
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EUGENE  R.  FIDELL 

Mr.  Fidell  is  president  of  the  National  Institute  of 
Military  Justice,  a  District  of  Columbia  nonprofit  corporation 
whose  purpose  is  to  advance  the  administration  of  military 
justice  within  the  Armed  Forces  of  the  United  States.  A 
graduate  of  Queens  College  and  Harvard  Law  School,  he  is  a 
partner  in  the  Washington  law  firm  of  Feldesman,  Tucker, 
Leifer,  Fidell  &  Bank.  Mr.  Fidell  served  on  active  duty  in  the 
United  States  Coast  Guard  from  1969  to  1972,  graduating  from 
its  Officer  Candidate  School  and  the  Naval  Justice  School.  Since 
leaving  the  service,  his  litigation  practice  has  included  the 
representation  of  members  of  each  branch  of  the  armed 
services.  He  has  written  extensively  on  militgiry  justice, 
including  the  Guide  to  the  Rules  of  Practice  and  Proce- 
dure of  the  United  States  Court  of  Military  Appeals^ 
£md  has  argued  numerous  cases  in  the  United  States  Court  of 
Military  Appeals  and  the  Courts  of  Military  Review. 
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Mr.  Chairman  and  Members  of  the  Subcommittee: 

My  name  is  Eugene  R.  Fidell.  I  am  a  partner  in  the 
Washington  law  firm  of  Feldesman,  Tucker,  Leifer,  Fidell  & 
Bank,  and  president  of  the  National  Institute  of  Military 
Justice,  a  nonprofit  organization  whose  purpose  is  to  advance 
the  administration  of  military  justice  within  the  Armed  Forces 
of  the  United  States.  I  served  on  active  duty  as  a  lawyer  in  the 
United  States  Coast  Guard  for  three  and  one-half  years  from 
1969  to  1972,  and  since  then  I  have  been  involved  in  military 
law  issues,  representing  members  of  each  branch  of  the  service 
in  disciplinary  and  administrative  proceedings  of  every  descrip- 
tion. I  am  Chairman  of  the  Rules  Advisory  Committee  of  the 
United  States  Court  of  Military  Appeals. 

Like  many  Americans,  I  have  followed  with  great 
interest  the  reexamination  of  Department  of  Defense  policy  on 
sexual  orientation  in  the  armed  services  that  was  sparked  by 
President  Clinton,  and  I  therefore  particularly  appreciate  your 
invitation  to  appear  before  the  Subcommittee  today.  I  hope  that 
my  comments  will  be  helpful  in  analyzing  the  new  policy.  I 
would  like  to  stress  that  the  National  Institute  has  taken  no 
position  on  the  new  policy  much  less  on  the  application  of  that 
policy  to  any  particular  case. 

My  reaction  to  the  new  policy  is  that  while  of  course 
there  will  be  disappointment  on  both  sides  of  this  controversy, 
I  see  in  it  at  least  four  points  to  which  proponents  of  change 
can  point  with  a  measure  of  satisfaction. 

First,  the  new  policy  makes  it  clear  that  the  focus 
is  on  conduct  rather  than  orientation.  This  is 
what  President  Clinton  sought  to  do,  and  I  think 
to  that  extent  he  can  take  credit  for  having 
stimulated  a  worthwhile  clarification. 
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Second,  the  new  policy  makes  explicit  the  notion 
that  the  prohibitions  on  sexual  misconduct  will 
be  enforced  evenhandedly  as  between  heterosexu- 
al £ind  homosexual  conduct.  In  the  past,  investi- 
gative and  prosecutorial  efforts  have  seemed  to  be 
directed  disproportionately  at  homosexual  offens- 
es. This  is  not  to  say  that  the  military  should 
now  embark  on  an  orientation-blind  campaign  to 
crush  out  sexual  misconduct  that  is  either  hetero- 
sexual or  homosexual  in  character;  indeed,  I  see 
in  the  policy  statement  a  recognition  that  investi- 
gative resources  are  scarce  and  ought  not  to  be 
squandered  on  matters  that  are  of  little  moment 
from  the  standpoint  of  good  order  and  discipline. 

Third,  the  new  policy  emphasizes  that  the  key 
decisions  implementing  it  will  be  made  not  by 
investigative  personnel  but  by  commanders,  who, 
after  all,  have  the  ultimate  responsibility  for 
ensuring  mission  readiness  through  good  order 
and  discipline.  I  would  expect  that  the  high 
calibre  commander  of  today  will  be  more  sensitive 
to  the  privacy  interests  the  new  policy  seeks  to 
accommodate  than  would  those  whose  responsi- 
bility focuses  more  narrowly  on  the  conduct  oi 
investigations. 

Fourth,  the  new  policy  reflects  a  sober  recogni- 
tion that  private  vigilante-style  outing  frus- 
trates public  policy  and  that  the  acting-out  of 
hostility  to  personnel  who  have  a  homosexual  or 
lesbian  orientation  must  be  fought  aggressively. 

Based  on  these  four  considerations,  I  believe  the  new 
policy-properly  implemented- will  be  a  substantial  improve- 
ment over  the  old  one. 
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That  said,  there  remain  a  variety  of  issues  I  am  sure  the 
Committee  will  want  to  consider,  particularly  when  the  fine 
print  of  implementing  regulations  becomes  available  in  the 
coming  months: 

1.  Why  does  the  new  policy  discleiim  creating 
procedural  or  substantive  rights,  and  why  is  it 
not  retroactive?  Shouldn't  those  who  were  dis- 
charged or  disciplined  under  circumstances  that 
would  not  be  permitted  under  the  new  policy  be 
afforded  some  redress,  e.g.,  through  the  Dis- 
charge Review  Boards  and  Boards  for  Correction 
of  Military  Records? 

2.  Is  there  a  principled  reason  for  not  affording 
confidentiality  to  disclosures  to  medical  and 
psychiatric  personnel?  There  is  no  doctor-patient 
privilege  at  the  moment  in  the  military.  Should 
there  be? 

3.  Given  the  potentially  serious  stakes,  is  it  fair 
and  workable  to  presume  that  a  member  who 
states  that  he  or  she  is  homosexual  or  bisexual  is 
engaging  in  homosexual  acts  or  has  a  propensity 
or  intent  to  do  so?  How  realistic  is  it  to  view  such 
a  presumption  as  rebuttable?  If  it  is  rebuttable, 
great  weight  would  presumably  be  placed  on  the 
ability  of  the  administrative  discharge  board  to 
weigh  demeanor  evidence.  Does  this  suggest  that 
if  a  board  votes  to  retain  a  member  who  has 
rebutted  the  presumption,  such  a  determination 
could  not  be  overturned  on  further  review  by 
higher  echelons? 
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4.  Does  reliance  on  an  individual's  statements  for 
any  reason  trench  on  interests  protected  by  the 
First  Amendment? 

5.  If  outing  and  blackmail  remain  such  concerns 
that  they  merit  the  extended  treatment  they 
receive  in  the  policy  statement,  is  there  a  fatal 
flaw  inherent  in  the  new  policy? 

6.  Granted  that  the  new  policy  looks  to  equality 
of  enforcement  as  between  heterosexual  and 
homosexual  offenses  under  the  Uniform  Code  of 
Military  Justice,  is  it  clear  that  the  proper  stance 
should  be  to  deem  all  offenses  that  could  techni- 
cally be  charged  under  the  Code  worthy  of  mili- 
tary prosecution,  or  should  there  be  some  re- 
quirement of  service-connection  as  to  both  kinds 
of  sexual  misconduct  or,  for  that  matter,  any  kind 
of  misconduct  that  on  paper  violates  the  Code? 

7.  Does  emphasis  on  the  commander  open  the 
door  to  a  Tower  of  Babel  as  a  result  of  differences 
in  implementation  standards  from  one  command 
to  another?  Can  more  detailed  guidance  be 
furnished  without  bumping  into  the  statutory 
prohibition  on  command  influence  in  military 
justice  matters? 

Mr.  Chairman,  I  appreciate  the  opportunity  to  testify 
today,  and  would  be  pleased  to  respond  to  questions. 
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Mr.  Skelton.  Thanks  so  much.  Professor  Schlueter. 

STATEMENT  OF  DAVID  A.  SCHLUETER,  ST.  MARY'S 
UNIVERSITY  LAW  SCHOOL,  SAN  ANTONIO,  TEXAS 

Mr.  Schlueter.  Thank  you,  Mr.  Chairman.  There  are  several 
key  points  I  would  like  to  make.  As  I  noted,  the  hearings  before 
the  Senate  Armed  Services  in  March,  I  defined  this  problem  as  a 
legal  Rubies  Cube  and  also  President  Clinton's  announced  change 
in  policy  last  week  helps  to  refine  the  focus  of  the  debate  and  the 
issues.  In  my  view  the  puzzle  has  not  been  solved.  More  of  the  col- 
ors are  lining  up  on  each  side  of  the  cube,  but  I  do  see  two  poten- 
tial problem  areas. 

First,  one  might  be  considered  the  first  amendment  issue.  I  have 
read  the  memorandum.  I  have  read  the  policy  statements.  I  have 
listened  to  a  good  bit  of  the  testimony.  I  have  read  the  spin  put 
on  it  by  various  interest  groups,  and  I  have  been  concerned  about 
how  sharp  the  focus  is  between  orientation  and  status  or  conduct. 
The  way  they  have  dealt  so  far  with  the  distinction  that  as  long 
as  you  keep  your  orientation  question,  your  status,  quiet,  there  is 
no  problem.  But  if  you  say  something  or  in  some  way  manifest  the 
statement,  that  is  conduct  that  is  punishable. 

I  do  see  a  potential  first  amendment  challenge  to  that.  That  is 
not  to  say  that  it  can't  be  sustained.  I  think  there  are  satisfactory 
rational  basis  reasons  for  continuing  to  make  that  distinction.  But 
I  am  not  satisfied  after  listening  to  the  testimony  and  going 
through  this  material  that  it  is  as  clear  as  some  people  say  that 
it  is.  And  I,  quite  firankly,  I  don't  know  how  eager  the  commanders 
are  going  to  be  in  the  field  to  attempt  to  solve  this.  In  the  20  plus 
years  of  experience  that  I  have  had,  and  Professor  Woodruff  can 
address  this  as  well.  The  folks  out  in  the  field  need  practical  cook- 
book guidance  and  while  there  are  a  lot  of  gray  areas  that  will  not 
be  satisfied  in  any  policy  statement,  it  seems  to  me  that  the  poten- 
tial problem  of  defining  statement  has  to  be  resolved. 

And  the  second  issue  that  I  would  like  to  address,  and  I  think 
I  haven't  heard  any  testimony  or  anyone  focus  on  this,  and  it  goes 
to  the  question  of  whether  this  policy  creates  any  special  protec- 
tions for  homosexuals.  I  think  that  it  does  in  one  part  at  least,  and 
that  has  to  do  with  who  can  initiate  investigations  and  the  level 
of  proof  or  information  that  is  required  before  an  investigation  can 
be  initiated. 

As  it  stands  today,  commanders  typically  don't  formally  initiate 
investigations.  Investigations  are  initiated  by  members  of  the  in- 
vestigative forces  within  the  military  which  are  by  and  large  sepa- 
rate and  apart  from  the  command  structure.  The  reason  for  that 
is  to  ensure  that  investigations  are  impartially  conducted  so  that 
they  don't  become  an  arm,  if  you  will,  a  direct  arm  of  the  com- 
msmder  who  might  have  a  problem  with  one  of  the  recruits  in  the 
unit.  There  is  nothing  to  say  that  a  commander  cannot  conduct  an 
informal  inquiry,  but  by  and  large  the  commander  comes  into  the 
system  after  the  investigation  has  begun.  So  to  the  extent  that  only 
commanders  can  make  these  decisions  raises  a  potential  equal  pro- 
tection problem  because  it  provides  a  protection  for  homosexual 
service  members  that  is  not  there  for  other  service  members.  And 


225 

along  that  same  line,  it  is  the  level  of  credible  information  that  is 
required. 

As  I  read  the  statement,  the  policy  statements,  credible  informa- 
tion equates  to  reasonable  belief,  wluch  I  have  always  taught  to  my 
criminal  procedure  students,  that  equated  to  probable  cause.  It  is 
more  like  probable  cause  than  reasonable  suspicion.  That  presents 
greater  procedural  protections  for  homosexual  service  members  and 
if  I  were  defense  counsel  representing  a  service  member  who  was 
on  trial  for  drugs  and  that  investigation  was  started  with  nothing 
more  than  an  anonymous  tip  over  the  telephone,  I  would  argue  to 
the  court  to  dismiss  the  charges  on  the  grounds  of  lack  of  equal 
protection.  My  client's  investigation  was  started  by  a  tip.  And  the 
homosexual  investigations  are  started  by  a  probable  cause  state- 
ment to  a  commander. 

I  think  there  are  other  issues  that  haven't  been  addressed,  but 
in  my  view  those  are  two  key  points  and  I  would  be  happy  to  an- 
swer any  questions  that  you  might  have. 

[The  statement  of  Mr.  Schlueter  follows:] 
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I.  INTRODUCTION 

Mr,  Chairman,  and  Members  of  the  Committee,  thank  you  for  the  opportunity 
to  address  the  Department  of  Defense's  recently  announced  policy  concerning  service 
of  gay  men  and  lesbians  in  the  Armed  Forces. 

What  follows  is  a  discussion  of  the  role  of  law  in  the  military  setting,  taking 
into  account  the  special  needs  of  the  military;  a  discussion  of  military  administrative 
law  and  military  criminal  law;  the  differences  in  application  of  the  Bill  of  Rights  to 
servicemembers;  and  a  discussion  of  the  legal  issues  likely  to  arise  under  the 
Department  of  Defense  policy  announced  by  President  Clinton  on  Monday,  July  19, 
1993. 

In  addressing  the  policy,  it  is  important  to  keep  in  mind  the  uniqueness  of  the 
military  society  and  its  needs.  That  topic  is  addressed  first. 

n.  MILITARY  LAW: 
A  UNIQUE  LEGAL  SYSTEM  FOR  A  SEPARATE  SOCIETY 

A.        The  Military:  A  Separate  Society 

The  military  legal  system  has  been  recognized  by  the  Supreme  Court  as 
legitimately  unique.  ^  "Die  uniqueness  of  military  law  is  dictated  in  turn  by  the  unique 
requirements  of  the  military  establishment  itself.  First,  service  in  the  military  is  not  the 
equivalent  of  civilian  "employment."    The  military  does  not  "hire"  servicemembers. 


1.  See.  e.g. ,  Ch^peU  v.  WaUace,  462  U.S.  296  (1983);  Middendorf  v.  Heniy,  425  U.S.  25 

(1976).  In  Brown  v.  Glines,  444  U.S.  348,  354  (1980)  the  Court  indicated  that  the  military  must  "insist 
xxpaa  a  respect  for  duty  and  a  discipline  without  counterpart  in  civilian  life. ' 
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Those  wishing  to  don  the  uniform  of  the  armed  forces  either  enlist  or  receive 
commissions  in  accordance  with  detailed  statutory  and  regulatory  guidelines. 

In  spelling  out  who  is  fit  to  serve,  the  statutes  and  regulations  governing  entry 
into  the  armed  services  routinely  discriminate.  Factors  such  as  height,  weight,  age, 
physical  condition,  education,  and  mental  capacity  may  disqualify  persons  from 
service,  no  matter  how  motivated  or  patriotic  their  intentions.  Those  not  qualified  for 
service  are  not  permitted  to  enter  the  armed  forces. 

There  is  no  right  to  serve  in  the  armed  forces.^  And  the  fact  that  the  entry  is 
voluntary  does  not  insure  that  the  nature  of  the  actual  service  will  be  permeated  with 
voluntanness.  To  the  contrary,  once  a  person  has  changed  his  or  her  status  from 
civilian  to  servicemember,  that  person's  duties,  privacy,  assignments,  apparel,  length 
of  hair,  living  conditions,  associates,  and  fimiom  of  movement  are  dictated  by 
policymakers  or  comnuuiders. 

Once  on  active  duty,  the  servicemember  has  no  absolute  right  to  continued 
service.  Failure  to  conform  to  governing  statutes  or  regulations  may  result  in  a 
dismissal,  an  administrative  discharge,  or  a  punitive  discharge  imposed  by  a  court- 
martial. 

While  prudent  commanders  will  almost  always  seek  the  advice  of  their  staffs, 
the  military  is  not  a  democratic  enterprise.  A  commander's  decision  to  place 
individuals  in  harm's  way  is  not  subject  to  debate  and  a  vote  by  those  he  or  she  is 
commanding.  The  reason  for  this  rests  in  the  oft-cited  language  from  the  Supreme 
Court's  decision  in  Ex  rel  Toth  v.  Quarles: 

[I]t  is  the  primary  business  of  armies  and  navies  to  fight  and  to  be 
ready  to  fight  wars  should  the  occasion  arise.  ^ 

A  core  element  in  the  military  being  able  to  carry  out  its  assigned  "primary  business" 
can  be  summarized  in  one  word:  discipline.  The  military  society  is  a  paradigm  of  "law 
and  order. "  Servicemembers  who  question  the  authority  of  a  superior  run  the  risk  of 
criminal  sanctions.  Obedience  to  the  leader  and  teamwork  amongst  servicemembers 
are  indispensable  ingredients. 

Accordingly,  a  constant  and  legitimate,  concern  of  commanders  is  whether  they 
will  be  able  to  maintain  discipline  in  carrying  out  their  mission  ~  whether  in  times  of 
peace  or  combat.  Events,  conditions,  or  actions  which  impede  or  disrupt  discipline 
potentially  threaten  the  abiUty  of  the  military  to  accomplish  its  primary  purposes. 

B.        The  Role  of  "Military  Law" 

To  insure  that  the  armed  forces  are  capable  of  fulfilling  the  primary  purpose  for 
their  existence,  Congress  and  the  Executive,  under  the  watchful  eye  of  the  judiciary, 
have  promulgated  detailed  laws,  regulations,  and  directives  designed  to  insure  that 
discipline  is  maintained.    A  component  for  carrying  out  that  mission  is  "military  law," 

2.  See,  e.g. ,  Lindenau  v.  Alexuder,  663  F.2d.  68,  72  (10th  Cir.  1981)(weU  esUblished  that  there 
is  no  right  to  enlist  in  this  country's  armed  forces). 

3.  350  U.S.  11,  17(1955). 
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a  generic  term  for  several  aspects  of  delivery  of  legal  services  to  the  military 
community.  The  Preamble  to  the  1984  Manual  for  Courts-Martial  defines  "military 
law"  as  follows: 

Military  law  consists  of  the  statutes  governing  the  military 
establishment  and  regulations  issued  thereunder,  the  constitutional 
powers  of  the  President  and  regulations  issued  thereunder,  and 
the  inherent  authority  of  military  commanders.  Military  law 
includes  jurisdiction  exercised  by  courts-martial  and  the 
jurisdiction  exercised  by  commanders  with  respect  to  nonjudicial 
punishment.  The  purpose  of  military  law  is  to  promote 
efficiency  and  effectiveness  in  the  militanf  establishment,  and 
thereby  to  strengthen  the  national  security  of  the  United  States. 

In  other  words,  military  law  is  designed  to  promote  good  order  and  discipline  so  that 
the  primary  mission  of  the  military,  to  fight  wars  and  be  prepared  to  do  so,  can  be 
fulfilled. 

Military  law  also  ensures  that  activities  of  servicemembers  are  performed  in 
accordance  with  the  rules  established  by  Congress  and  the  President.  And  finally, 
military  law  assures  those  subject  to  the  military  system  that  they  will  be  treated  fairly. 

The  discussion  here  focuses  on  two  major  components  of  military  law:  military 
administrative  law  and  military  criminal  law.  Before  turning  to  those  elements,  it  is 
important  to  note  briefly  the  constitutional  basis  for  the  military  legal  system. 

C.        The  Constitutional  Basis  of  Military  Law  and  the  Role  of  Congress 

Congress  is  explicitly  empowered  under  Article  I,  §  8,  clause  14,  of  the 
Constitution  to  "make  Rules  for  the  Government  and  Regulation  of  the  land  and  naval 
Forces."'*  Most  of  the  legislation  promulgated  under  this  authority  rests  in  Title  10  of 
the  United  States  Code.  That  Title  includes  specific  guidance  on  personnel  matters, 
e.g.,  who  is  qualified  to  serve  in  the  armed  forces,^  length  of  service,^  and  the  number 
of  officers  who  may  serve. 

Title  10  also  includes  the  "Uniform  Code  of  Military  Justice"  (U.C.M.J.).  That 
Code  includes  a  blend  of  both  procedural  rules  and  substantive  crimes."  Of  particular 
interest  here  is  Article  36,^  which  specifically  authorizes  the  President  to  prescribe 
"[p]retrial,  trial,  and  posttrial  procedures,  including  modes  of  proof,  for  cases  arising 
under  this  chapter  triable  in  courts-martial..."  An  exercise  of  that  authority  is  found  in 


4.  Although  Article  1  §  8,  Clause  14  is  most  frequently  cited  as  authority  for  Congressional 
actions,  other  provisions  in  §  8  provide  for  declaring  war,  raising  and  supporting  armies  and  a  Navy,  and 
calling  and  regulating  the  Militia. 

5.  10  U.S.C.  §§  501-505 

6.  See.  e.g. ,  10  U.S.C.  §  505-507. 

7.  10  U.S.C.  §§  521-526. 

8.  Articles  77  through  134  are  labelled  the  "Punitive  Articles. " 

9.  10  U.S.C.  5  836. 
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the  Manual  for  Courts-Martial.^^  The  Manual  provides  detailed  guidance  on  military 
criminal  procedures,  detail  which  is  missing  from  the  more  general  outline  of  the 
Uniform  Code  of  Military  Justice. 

D.  Military  Administrative  Law 

Military  administrative  law  consists  of  those  statutes  and  regulations  which 
govern  the  full  range  of  military  operations  and  other  military  activities,  including 
military  personnel  law.  Personnel  law,  in  turn,  governs  recruiting,  promotions, 
retention,  and  separation  from  the  armed  forces. 

As  noted  in  the  preceding  discussion,  the  statutory  outline  for  military  personnel 
law  is  set  out  in  Title  10  of  the  United  States  Code.  The  President  and  the  Services 
have  further  promulgated  directives  and  a  maze  of  regulations  implementing  the 
statutory  provisions.  For  example,  while  10  U.S.C.  §  505  sets  out  general  guidance  on 
eligibility  to  enlist,  Service  Regulations  in  turn  establish  more  detailed  procedures  and 
requirements  for  enlistment.  The  same  model  holds  true  for  regulations  concerning 
discharges. 

In  the  context  of  a  decision  concerning  the  eligibility  of  a  particular  class  of 
individuals  to  serve  in  the  armed  forces,  the  Congress  possesses  fiill  authority  to 
determine  who  may  serve  and  under  what  conditions  they  will  serve.  As  the  courts 
have  recognized,  the  composition  and  qualifications  of  members  of  the  armed  forces  is 
a  matter  for  Congress  and  the  military." 

While  an  argument  could  be  made  that  Congress  and  the  President  share  the 
authority  to  determine  who  is  qualified,  the  Congress  has  the  clear  power  to  declare,  by 
statute,  classes  of  individuals  who  are  eligible,  or  ineligible,  to  serve.  Congress  could, 
as  it  has  done  in  the  past,  continue  to  draw  only  broad  guidelines  and  specifically  leave 
to  the  President  how  the  statute  should  be  implemented.  The  implementation  of 
statutory  guidance  would  generally  be  a  function  of  military  administrative  law. 

E.  Military  Criminal  Law 

1.         The  Purpose  of  Military  Criminal  Law 

The  criminal  law  component  of  military  law  is  the  element  relied  upon  to 
enforce  the  military  establishment's  norms  through  punitive  measures.  The  norms 
consist  of  statutes,  directives,  and  regulations.  The  criminal  law  component  of  military 
law  is  the  one  most  familiar  to  the  general  public  and  the  one  which  is  likely  to  receive 
more  attention  in  connection  with  regulation  of  the  sexual  conduct  of  homosexuals  in 
the  armed  forces. 


10.  The  most  recent  version  is  dated  1984  and  was  prescnbed  by  Executive  Order  12473  (April  13, 
1984).   Earlier  editions  were  prescribed  in  1951  and  1968.   The  most  recent  edition  was  an  attempt  to 
more  closely  align  military  criminal  procedure  with  federal  cnmuud  practice. 

11.  Rich  V.  Secretary  of  the  Army.  735  F.2d  1220,  1224.  n.  I(  10th  Cir.  1984);  Lindaiau  v. 
Alexander,  663  F.2d.  68,  73  (10th  Cir.  1981). 
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To  many,  the  military  justice  system  seems  foreign,  at  times  inherently  unfair. 
The  public's  attention  is  generally  directed  at  military  justice  issues  only  when  a 
noteworthy  case  or  issue  arises,  such  as  the  issue  of  whether  homosexual  conduct 
should  continue  to  be  treated  as  a  punishable  offense. 

The  public's  concerns  about  the  militar-  justice  system  in  such  matters  can  be 
attributed  to  several  factors:  Fiist,  the  terminology  used  in  military  justice  matters  is 
arcane  to  most  citizens  who  have  had  little  or  i,^  prior  contact  with  the  military. 
Second,  servicemembers  may  be  tried  by  court-martial,  and  sentenced  to  confinement, 
for  a  wide  range  of  misconduct  which  has  no  clear  civilian  criminal  analogy.  Critics  of 
military  criminal  law  seem  particularly  sensitive  to  the  differences  in  niilitary  criminal 
law,  when  a  servicemember  is  prosecuted  for  an  act  normally  not  subject  to  criminal 
prosecution  in  the  civilian  community.  '^ 

2.         How  the  Military  Criminal  System  Works:  A  Brief  Overvie\7 

In  the  hearings,  debates,  and  discussions  concerning  the  policy  on  homosexuals 
serving  in  the  armed  forces,  much  has  been  said  about  that  issue  of  distinguishing 
status  from  conduct.  As  announced  by  President  Clinton  on  July  19,  1993,  the 
military's  policy  apparently  continues  to  prohibit  homosexual  conduct;  thus,  military 
criminal  law  issues  must  be  addressed.  In  view  of  the  inevitable  criminal  law  issues 
associated  with  any  debate  of  homosexuals  serving  in  the  armed  forces,  it  is  important 
to  discuss  first,  how  the  military  criminal  justice  system  operates. 

When  an  offense  is  reported,  the  unit  commander  is  required  to  conduct  a 
thorough  and  impartial  inquiry.  If  it  appears  that  an  offense  has  been  committed  and 
that  the  accused  committed  it,  the  commander  may:  (1)  begin  nonjudicial  punishment 
proceedings  under  Article  15,  U.C.M.J.,'^  begin  administrative  discharge  pro<^ures 
under  the  appropriate  Service  regulations,**  or  prefer  court-martial  charges.  In 
deciding  which  option,  if  any,  to  use,  the  commander  considers  the  nature  of  the 
offense,  the  prior  record  of  the  servicemember,  and  the  available  evidence.  The  unit 
commander's  discretion  in  deciding  what  charges  to  prefer  is  very  broad.  In  some 
instances,  a  superior  commander  may  indicate  that  certain  offenses  should  be  forwarded 
to  higher  command  levels  for  processing.  But  any  attempts  to  tell  a  subordinate 
commander  how  to  handle  a  particular  case  would  normally  be  considered  unlawful 
command  influence. 


12.  See  Schlueter,  MilUary  Justice  in  the  1990's:  A  Legal  System  Looking  for  Respect,  133  Mil.  L. 
Rev.  1  (1991). 

13.  Article  IS,  U.C.M.J.  sets  out  the  statutory  guidelines  for  imposing  punishments  on 
servicemembers  for  minor  offenses.  The  individual  Services  have  promulgated  additional  regulatory 
guidance  concerning  these  procedures. 

14.  Each  of  the  Services  has  promulgated  regulations  concerning  discharge  of  servicemembers  for  a 
variety  of  reasons,  including  misconduct.   If  the  administrative  discharge  route  is  chosen,  the  accused  is 
entitled  to  some  procedural  due  process,  i.e.,  written  notice,  the  opportunity  to  consult  with  counsel,  and 
in  some  instances  a  hearing  before  a  board  of  officers  who  will  hear  evidence  and  make  a 
recommendation  to  higher  authorities  on  disposition  of  the  servicemember. 

15.  Article  30,  U.C.M.J. 
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If  charges  are  preferred,  a  convening  authority  may  ultimately  refer  the  charges 
to  a  particular  court-martial,  a  temporary  tribunal,  for  triad.  °  There  are  three  types  of 
courts-martial:  summary,  special,  and  general.  More  serious  charges  are  referred  to 
general  courts-martial,  after  a  pretrial.  Article  32  hearing  is  held  on  the  question  of 
whether  the  charges  appear  to  be  supported  by  the  evidence. 

Throughout  the  process,  the  servicemember  is  entitled  to  free  legal 
representation  from  a  uniformed  lawyer,  i.e.,  a  "JAG"  (an  officer  in  the  Judge 
Advocate  General's  Corps),  broad  (tiscovery  rights,  and  other  due  process  and 
constitutional  protections  avsHable  in  civilian  criminal  trials.  The  presiding  officer  at 
the  court-martial  is  a  military  judge  —  an  armed  forces  lawyer  with  many  years  of 
experience.  The  accused  has  the  option  of  requesting  trial  by  judge  alone  (a  bench 
trial)  or  with  "members"  (the  equivalent  of  a  jury  trial).  If  the  latter  option  is 
exercised,  the  convening  authority  selects  the  court  members  who  will  decide  the  case. 

At  trial,  the  Military  Rules  of  Evidence  apply.  Those  rules,  which  closely 
parallel  the  Federal  Rules  of  Evidence,  were  promulgated  in  1980  as  part  of  an  attempt 
to  adopt,  wherever  possible.  Federal  criminal  law  practice  and  procedure.  The 
Military  Rules  of  Evidence  also  include  a  set  of  rules  creating  privileges  for  certain 
confidential  communications.  For  example,  statements  made  to  lawyers,''  clergy,"  or 
spouses^^are  normally  not  admissible. 

If  the  accused  is  convicted,  he  or  she  may  appeal  to  a  Court  of  Military  Review 
consisting  of  panels  of  senior  uniformed  lawyers.  Again,  the  accused  is  entiUed  to  free 
legal  representation.  Appeals  from  the  Courts  of  Review,  go  to  the  United  States  Court 
of  Military  Appeals,  consisting  of  five  civilian  judges  appointed  by  the  President  and 
confirmed  by  the  Senate.^"  This  step  in  the  appellate  process,  often  referred  to  as  "The 
Supreme  Court  of  the  Military"  insures  that  there  will  be  "civilian"  review  of  courts- 
martial  convictions.  In  1983,  Congress  provided  that  a  military  accused  could  seek 
ftirther  discretionary  review  by  the  Supreme  Court  of  the  United  States.^' 

Congress  can  view  with  pride  the  efficient  and  fair  administration  of  military 
criminal  law.  But  it  is  important  to  remember  the  purpose  of  military  criminal  law:  to 
insure  that  the  norms  for  a  servicemember 's  conduct  established  by  Congress  and  the 
President  are  met.  And  while  discipline  is  a  byproduct  of  the  system,  those  involved  in 
military  law,  must  insure  that  "justice"  is  done.  That  point  was  made  in  the  1960 
Powell  Report: 

Discipline  —  a  state  of  mind  which  leads  to  a  willingness  to  obey 
an  order  no  matter  how  unpleasant  or  dangerous  the  task  to  be 
performed  —  is  not  a  characteristic  of  a  civilian  community. 
Development  of  this  state  of  mind  among  soldiers  is  a  command 
responsibility  and  a  necessity.    In  the  development  of  discipline, 


16.  A  'convening  authority'  is  an  officer,  authorized  by  the  U.C.M.J.  to  order  the  formation  of  a 
court-martial,  i.e.,  convene  it,  and  then  refer  court-martial  charges  to  it  for  trial. 

17.  Mil.  R.  Evid.  502  (lawyer-client  privilege). 

18.  Mil.  R.  Evid.  S03(comm»nicatioos  to  clergy). 

19.  Mil.  R.  Evid.  504<husband-wife  privilege). 

20.  Articles  141,  et.  seq.,  U.C.M.J. 

21.  Article  67a,  U.C.M.J.,  28  U.S.C.  §  1259. 
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correction  of  individuals  is  indispensable;  in  correction,  fairness 
or  justice  is  indispensable.  Thus,  it  is  a  mistake  to  talk  of 
balancing  discipline  and  justice  ~  the  two  are  inseparable. 


«  *  *  *  * 


Once  a  case  is  before  a  court-martial  it  should  be  realized  by  all 
concerned  that  the  sole  concern  is  to  accomplish  justice  under  the 
law.  This  does  not  mean  justice  as  determined  by  the 
commander  referring  a  case  or  by  anyone  not  duly  constituted  to 
fulfill  a  judicial  role.  It  is  not  proper  to  say  that  a  military  court- 
martial  has  a  dual  fiinction  as  an  instrument  of  discipline  and  as 
an  instrument  of  justice.  It  is  an  instrument  of  justice  and  in 
fulfilling  this  function  it  will  promote  disciplined^ 

Without  regard  to  whether  one  views  the  military  criminal  law  as  a  means  of  enforcing 
justice  or  discipline,  or  both,  it  is  also  important  to  remember  the  primary  purpose  of 
the  military  establishment:  to  fight  wars  and  to  be  prepared  to  fight  wars,  i.e.,  to 
protect  national  security.  As  the  Supreme  Court  has  recognized,  the 

"trial  of  soldiers  to  maintain  discipline  is  merely  incidental  to  an 
army's  primary  fighting  function.  To  the  extent  that  those 
responsible  for  performance  of  this  primary  function  are  diverted 
from  it  by  the  necessity  of  trying  cases,  the  basic  fighting 
purposes  of  the  armies  is  not  served. ... 

Thus,  contrary  to  popular  belief,  it  is  not  in  the  best  interests  of  a  commander  to 
conduct  "witch  hunts,"  or  prosecute  every  single  act  of  misfeasance  or  malfeasance. 
The  goal  of  commanders  is  to  instill  enough  pride  and  discipline  in  their  units  to  avoid 
the  need  for  disciplinary  action. 

in.  APPLICATION  OF  THE  BILL  OF  RIGHTS  TO 
SERVICEMEMBERS  IN  ARMED  FORCES 

A.        Dinering  Standards  in  Application  of  the  Bill  of  Rights 

It  is  now  well  settled  in  civilian  and  military  jurisprudence  that,  with  few 
exceptions,^  the  Bill  of  Rights  are  generally  available  to  servicemembers,  but  in 
differing  degrees  from  their  civilian  counterparts.  The  differences  are  grounded  on  the 
special  needs  of  the  military  establishment  to  maintain  discipline.  The  following 
discussion  briefly  notes  those  distinctions,  where  they  exist. 


22.  Report  to  the  Secretary  of  the  Army  on  the  status  of  the  Uniform  Code  of  Military  Justice 
(1960),  at  11,  12. 

23.  United  States  v.  ex  rel  Toth  v.  Quaries,  350  U.S.  1 1.  17  (1955). 

24.  The  right  to  indictment  by  grand  jury,  the  right  to  bail,  and  the  right  to  Jury  trial  are  not 
available. 
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B.        First  Amendment  Protections:  Freedom  of  Speech,  Religion,  Right  to 
Associate 

1.  An  Overview 

The  First  Amendment  freedoms  are  considered  among  the  most  prized  liberty 
interests:  The  right  to  free  speech,  the  right  to  practice  freely  one's  religion,  the  right 
to  be  free  from  establishment  of  an  official  religion,  and  the  penumbral  right  to 
associate  with  others.  But  as  the  courts  have  recognized,  these  rights  are  not  absolute 
and  may  be  subject  to  government  regulation  where  the  government  can  establish  a 
sufficiently  compelling  reason  for  doing  so.  Indeed,  some  forms  of  speech  are  not 
protected  at  all,  for  example  pornography.  Other  forms,  such  as  indecent  speech  and 
commercial  speech,  receive  only  moderate  protection. 

2.  Free  Speech  in  the  Military  Context 

In  the  military  context,  the  Supreme  Court  has  recognized  that  servicemembers 
do  not  enjoy  the  same  d^ree  of  First  Amendment  protection  available  to  their  civilian 
counterparts.  The  Court  has  stated  that  a  servicemember  is  not  protected  under  the 
First  Amendment  if  the  speech  "undermines  the  effectiveness  of  response  to 
command."^  In  enforcing  that  rule,  commanders  are  given  a  wide  berth,  as  long  as 
they  are  not  irrational  or  arbitrary. 

3.  Freedom  of  Religion 

In  the  area  of  freedom  of  religion,  the  Supreme  Court  has  recognized  the 
government's  authority  to  regulate  some  forms  of  religious  practices  within  the 
military.  For  example  in  Goldman  v.  Weinberger,  the  Court  upheld  the 
government's  decision  to  ban  wearing  of  religious  apparel.  Congress  later  modified  the 
effect  of  that  decision  by  accommodating  the  religious  beliefs  of  servicemembers 
through  legislation  which  now  permits  them  to  wear  religious  apcarel  which  does  not 
interfere  with  their  performance  and  is  "neat  and  conservative."^  It  is  important  to 
note  that  in  the  process  of  accommodating  the  religious  beliefs  of  the  servicemembers, 
Congress  delegated  to  the  military  (i.e.,  the  "Secretary  concerned")  the  authority  to 
decide  whether  the  religious  apparel  in  question  was  permissible. 

4.  Freedom  to  Associate 

With  regard  to  the  freedom  to  associate,  the  Supreme  Court  has  recognized 
certain  penumbral  First  Amendment  rights,  such  as  the  right  to  associate  with  others  for 
the  purposes  of  political,  religious,  or  expressive  activities.  The  military  may  also 
regulate  this  form  of  speech,  however,  if  it  can  show  a  compelling  or  important  reason 
for  doing  so.   A  typical  example  of  this  would  be  a  military  regulation  declaring  certain 


25.  Parker  v.  Levy,  417  U.S.  733  (1974).  The  commander's  restrictions  on  expression  might  also 
extend  to  citizens  attempting  to  use  the  military  forum  for  expressing  their  views.  See,  e.g. ,  Brown  v. 
Glines,  444  U.S.  348  (1980);  Greer  v.  Spock.  424  U.S.  828  (1976). 

26.  475  U.S.  503  (1986). 

27.  10  U.S.C.  §  774  (some  religious  apparel  permitted). 

28.  Roberts  v.  United  States  Jaycees,  468  U.S.  609  (1984). 
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civilian  establishments  or  organizations  off-limits.^^  If  the  "association"  is  intimate  in 
nature,  such  as  a  family,  the  right  to  associate  is  protected,  not  by  the  First 
Amendment,  but  by  a  penumbral  privacy  right,  discussed  below. 

5.         First  Amendment  Right  to  Declare  Sexual  Preference 

In  the  context  of  homosexuals  in  the  military,  most  courts  have  held  that  a 
servicemember  does  not  have  a  First  Amendment  right  to  declare  that  he  or  she  is  a 
homosexual.  The  rationale  is  that  while  a  servicemember  may  have  a  right  to  advocate 
a  particular  viewpoint,  it  is  entirely  a  different  matter  to  admit  being  homosexual, 
which  under  the  current  directives  is  service  disqualifying.  That  is,  as  long  as  it  is 
illegal  to  be  a  homosexual  on  active  duty,  a  servicemember' s  statement  that  he  or  she  is 
a  gay  man  or  lesbian  will  be  considered  an  admission  of  wrongdoing,  not  protected  by 
the  First  Amendment.  ^°  Any  effect  on  speech  is  normally  considered  incidental  to  the 
military's  goals  of  excluding  gay  men  and  lesbians. 

C.        Fourth  Amendment:  Right  to  Be  Free  From  Unreasonable  Searches  and 
Seizures 

A  servicemember  has  some  protection  under  the  Fourth  Amendment  against 
unreasonable  searches  and  seizures.  But  the  right  is  not  absolute,  in  view  of  special 
military  interests  which  may  outweigh  the  servicemember' s  privacy  interests.  The 
burden  for  showing  that  a  different  rule  should  apply  in  the  military  rests  upon  the 
government. 

Although  the  Uniform  Code  of  Military  Justice  provides  no  specific  guidance  in 
this  area,  the  Military  Rules  of  Evidence  provide  specific  rules  for  how,  and  when,  a 
commander  may  search  a  servicemember' s  property.  Further,  the  military  courts  rely 
heavily  on  federal  court  decisions  interpreting  the  Fourth  Amendment.  Thus,  military 
search  and  seizure  law,  with  few  exceptions,  parallels  civilian  precedent. 

The  differences  in  the  two  systems  jgenerally  center  on  the  servicemember' s 
reduced  reasonable  expectation  of  privacy,  either  because  of  overriding  and  important 
government  interests  or  because  of  the  lack  of  physical  privacy  caused  by  special  living 
conditions.  One  of  the  most  notable  differences  is  the  military  law  concerning 
"inspections."  A  commander  may  conduct  an  inspection,  without  probable  cause,  to 
"determine  and  to  ensure  the  security,  military  fitness,  or  good  order  and  discipline  of 
the  unit,  organization,  installation,  vessel,  aircraft,  or  vehicle."^'  An  inspection  would 
typically  consist  of  a  complete  examination  of  every  element  of  a  servicemember' s 
living  area  and  personal  belongings  in  a  manner  considered  unacceptable  in  a  civilian 
setting,  without  a  showing  of  probable  cause. 


29.  See,  e.g. ,  Blameuser  v.  Andrews,  630  F.2d  538  (7th  Cir.  1980)(associjUioii  of  white  officer 
with  white  supremacist  group). 

30.  See.  e.g. ,  ben  Shalom  v.  Marsh.  881  F.2d  454  (7th  Cir.  1989),  cert,  denied,  1 10  S.Ct.  384 
(1990).  But  see  Matthews  v.  Marsh,  No.  82-0216  (D.  Me.  Apnl  3.  1984),  vacated  on  other  grounds, 
ISS  F.2d  182  (1st.  Cir.  1985)(ROTC  cadet  had  First  Ameadmeat  right). 

31.  MU.  R.  Evid.  313(b). 
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If  a  court  detennines  that  a  servicemember's  Fourth  Amendment  rights  have 
been  violated,  any  evidence  obtained  as  a  result  of  that  violation,  and  any  derivative 
evidence,  will  be  excluded. 

D.  Fifth  Amendment:  The  Constitutional  and  Statutory  Right  Against  Self- 
incrimination 

A  servicemember's  right  against  self-incrimination  generally  parallels  the 
prevailing  civilian  law  on  the  same  subject.  ^  But  in  the  inherently  coercive 
environment  of  military  life,  the  right  against  self-incrimination  takes  on  added 
importance  for  servicemembers.  Servicemembers  enjoy  not  only  the  Fifth  Amendment 
right  to  remain  silent,  but  also  the  protections  afforded  in  Article  31,  U. C.M.J,  which 
provides  in  part  that  "[n]o  person  subject  to  [the  U.C.M.J.]  may  compel  any  person  to 
incriminate  himself  or  to  answer  any  question  the  answer  to  which  may  tend  to 
incriminate  him." 

Additionally,  Article  31(b)  provides  that  servicemenibers  suspected  of  an 
offense  must  first  be  warned  of  their  right  to  remain  silent.  ^^  A  similar  provision 
exists  in  Military  Rule  of  Evidence  301.  If  the  government  desires  the  testimony  of  a 
servicemember,  which  would  be  incriminating,  it  may  obtain  that  testimony  by  granting 
either  testimonial  or  transactional  immunity  to  the  servicemember. 

Contrary  to  popular  belief,  the  government  may  not  override  a  servicemember's 
legitimate  right  against  self-incrimination  by  simply  ordering  the  individual  to  provide 
the  information.  Without  immunity,  an  order  to  do  so  would  clearly  violate  the 
servicemember's  right  to  renudn  silent. 

E.  Sixth  Amendment  Rights:  Counsel;  Confrontation;  Compulsory  Process; 
and  Trial  by  Jury 

With  the  excq)tion  of  the  right  to  trial  by  jury,  which  is  not  applicable  in 
military  cases,  a  servicememl>er  being  tried  by  a  court-martial  is  entitled  to  all  of  the 
Sixth  Amendment  rights  available  in  a  civilian  trial.  That  is,  a  military  accused  is 
entitled  to  representation  by  civilian  counsel  (provided  for  at  no  expense  to  the 
government),  individual  military  counsel  upon  request,  or  assigned  military  counsel. 
Military  defense  counsel  are  provided  to  the  accused  without  cost. 

A  military  accused  is  also  entitied  to  the  full  range  of  rights  emanating  from  the 
Sixth  Amendment  right  to  compulsory  process,  i.e.,  the  right  to  request  defense 
witnesses  to  appear.  Depending  on  the  nature  and  importance  of  the  expected 
testimony,  the  court  may  duect  that  the  prosecution  obtain  the  presence  of  the  defense 
witness  at  government  expense,  or  risk  abatement  of  the  proceedings.  Civilian  counsel 
practicing  before  courts-martial  are  often  surprised,  and  pleased,  to  learn  of  the  very 
liberal  discovery  policies  in  effect. 


32.  See  Saltzburg,  Shinasi.  &.  Schlueter,  MiUtary  Rules  of  Evidence  Manual,  100-103  (3d  ed.  1991). 

33.  These  rights  warnings  preceded  the  Supreme  Court's  mandate  in  Miranda  v.  Arizona,  384  U.S. 
436  (1966)  that  suspects  be  advised  of  the  right  to  remain  silent  and  the  right  to  the  presence  of  counsel. 
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The  accused  is  also  generally  entided  to  the  same  confrontation  rights  available 
to  a  civilian  defendant.  That  is,  an  accused  is  entitled  to  cross-examine  adverse 
witnesses  and  block  otherwise  inadmissible  hearsay  evidence. 

The  one  Sixtii  Amendment  right  not  available  to  servicemembers  is  the  right  to 
tiial  by  jury.^**  Thus,  the  Supreme  Court's  rulings  concerning  die  size  and  composition 
of  juries  are  not  applicable  to  the  military. 

F.        The  Fundamental  Right  to  Privacy;  Liberty  Interests 

While  many  of  the  foregoing  Bill  of  Rights  protections  may  not  necessarily 
impact  directiy  on  the  issue  of  permitting  homosexuals  to  serve  in  the  armed  services, 
tiiere  is  one  right  tiiat  is  directiy  implicated:  Uie  fundamental  right  to  privacy.  The 
Supreme  Court  has  recognized  Uiat  citizois  have  a  penumbral,  fundamental  right  to 
privacy  which  includes  the  right  to  marry,  to  procreate,  or  to  obtain  an  abortion.  If  a 
court  agrees  Uiat  die  military  is  nonetheless  infringing  on  Uie  right  to  privacy,  the 
government  must  be  prepared  to  show  Uiat  it  has  a  compelling  interest  in  doing  so  and 
that  the  means  chosen  for  advancing  that  interest  are  necessary. 

To  date,  die  Supreme  Court  has  resisted  attempts  to  brraden  die  right  to  privacy 
into  oUier  activities.  For  example,  in  Bowers  v.  Hardwick,  die  Court  in  a  closely 
divided  decision  held  diat  diere  is  no  fundamental  right  to  engage  in  homosexual  acts. 

An  activity  not  protected  by  die  right  to  privacy  may  nonedieless  be  considered 
a  liberty  interest,  also  subject  to  a  substantive  due  process  analysis  -  which  tests 
whedier  the  governmental  action  is  reasonably  related  to  a  legitimate  government 
purpose.  Under  Uiat  approach,  Uie  courts  have  generally  given  die  military  wide 
latitude  in  regulating  matters  such  as  grooming,  dress,  hygiene,  financial  matters,  use 
of  alcohol,  and  association  wiUi  oUiers.  The  Court  of  Military  Appeals  has  indicated 
Uiat: 

All  activities  which  are  reasonably  necessary  to  safeguard  and 
protect  the  morale,  discipline  and  usefuhiess  of  the  members  of  a 
command  and  are  directiy  connected  with  the  maintenance  of 
good  order  in  the  services  are  subject  to  die  control  of  die 
officers  upon  whom  the  responsibility  of  the  command  rests. 

In  die  context  of  admitting  homosexuals  into  die  military,  even  diough  diere  might  not 
be  a  fundamental  right  to  engage  in  homosexual  sodomy,  there  might  still  be 
constitutional  issues  concerning  die  ability  of  Uie  commander  to  "control"  nonsexual 
activities  which  he  or  she  believed  would  impact  on  die  morale,  discipline,  or 
usefulness  of  the  members  in  the  unit. 


34.  See.  e.g. ,  CaUahan  v.  Parker,  395  U.S.  258,  261  (1969);  Reid  v.  Covert,  354  U.S.  1.  37,  n.  68 
(1957). 

35.  478  U.S.  186  (1986). 

36.  United  States  v.  Martm.  5  C.M.R.  102,  104  (C.M.A.  1952). 
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G.       Summary 


The  foregoing  brief  review  of  tlie  differences  in  constitutional  protections  for 
servicemembers  demonstrates  several  key  points: 

(1)  With  few  exceptions,  servicemembers  are  entitled  to  the 
constitutional  liberties  available  to  civilians; 

(2)  Those  liberties,  however,  may  not  always  apply  to  the 
same  extent  as  in  the  civilian  setting;  and 

(3)  The  reason  for  the  ability  of  the  government  to  restrict 
those  liberties  is  linked  with  the  primary  purpose  of  the  military 
establishment  ~  to  protect  national  security.  Where  the  military's 
need  for  discipline  or  morale  is  threatenal,  the  servicemember's 
constitutional  rights  may  be  restricted  by  the  commander;  and 
finally 

(4)  The  Supreme  Court  has  indicated  repeatedly  that  it  will 
defer  to  Congress  and  the  President  in  overseeing  the  military 
establishment,  even  where  individual  rights  of  servicemembers 
are  implicated.^ 

IV.  LEGAL  ISSUES  POSED  BY  REMOVING  THE  BAN  AGAINST 
HOMOSEXUALS:  IMPACT  UPON  MILITARY  LAW 


A.        In  General 

In  the  debate  around  the  issue  of  homosexuals  serving  in  the  armed  forces,  a 
number  of  significant  legal  issues  have  been  raised,  issues  which  would  clearly  have  a 
potential  impact  on  both  military  administrative  law  and  military  criminal  law.  Some 
directly  implicate  constitutional  law  issues,  others  raise  questions  about  possible 
statutory  amendments  to  the  Uniform  Code  of  Military  Justice,  while  still  others  will 
necessarily  have  an  impact  on  military  regulations  and  directives. 

It  is  vital  that  those  issues  be  fully  addressed  by  Congress  before  action  is  taken 
with  regard  to  the  ability  of  homosexuals  to  serve  in  the  armed  forces. 

1.         Identifying  Viable  Legal  Issues:  The  Role  of  History  and  Trends 

History  may  provide  some  helpful  guidance  in  identifying  potential  legal  issues. 
In  addition,  emerging  legal  and  social  trends  may  serve  as  another  indicator. 

For  example,  for  a  number  of  years  the  military  has  struggled  with  the  issues  of 
accommodating  females  in  the  military,  e.g.,  privacy  interests,  physical  requirements, 
and  women  in  combat.  The  lessons  learned  from  that  experience  may  be  helpful. 


37.  See.  e.g.,  Solorio  v.  United  States,  483  U.S.  435.  447  (1987). 


239 


Statement  of  Prof.  D.  Schlueter 
House  Armed  Services  Committee 
Page  13 


With  regard  to  contemporary  trends  which  may  provide  assistance  in  Congress' 
analysis,  some  jurisdictions  within  the  civilian  community  seem  not  only  more  tolerant 
of  homosexual  lifestyle  and  behavior,  but  have  taken  limited  steps  to  explicitly  prohibit 
discrimination  against  homosexuals.  For  example,  as  noted  in  a  recent  Congressional 
Research  Report  to  Congress,  some  jurisdictions  provide  certain  benefits  for  domestic 
partners.  ^^ 

2.         A  Proposed  Framework  for  Analysis 

Once  the  potential  l^al  issues  have  been  identified  and  categorized,  it  will  be 
important  to  consider  further: 

(1)  The  extent,  nature,  and  possible  cumulative  effect  of  those  legal 
issues; 

(2)  Whether,  in  light  of  those  legal  issues,  homosexuals  could  be 
accommodated  by  permitting  them  to  serve;  and 

(3)  If  as  the  President  has  indicated,  a  route  of  accommodation  is 
chosen,  what  practical  legal  solutions  are  possible  and  by  whom  should 
they  be  made. 

In  the  final  step,  assuming  that  some  degree  of  accommodation  is  implemented 
legislatively.  Congress  will  ultimately  face  the  task  of  line-drawing.  To  what  extent 
could  homosexuals  be  legally  and  practically  assimilated  into  the  anned  forces?  In 
answering  that  question,  it  is  important  to  briefly  note  a  number  of  possible  options: 

First,  the  policy  extant  prior  to  the  President's  actions  in 
January  1993,  could  be  reinstated  by  Congressional  action. 

Second,  the  policy  as  announced  by  President  Clinton  on 
July  19,  1993  could  be  codified  by  Congressional  action.  That 
is,  no  questions  would  be  asked  about  a  person's  sexual 
preference  before  entry;  but  homosexual  conduct  would  be 
prohibited. 

Third,  a  statute  could  provide  that  homosexuals  be 
adnutted  without  being  asked  to  state  their  status  but  they  would 
be  prohibited  firom  engaging  in  homosexual  conduct  which  is 
"service  connected."  An  example  of  service  connected  conduct 
would  be  that  conduct  occurring  on  a  military  installation  or 
property  or  between  servicemembers  at  an  off-post  location. 
This  option  has  apparendy  been  rejected  by  the  President. 

Fourth,  homosexuals  could  be  treated  as  a  protected  class 
and  admitted  on  equal  footing  with  all  odier  heterosexual 
servicemembers    without    r^ard     to     sexual    conduct,     i.e. 


38.         CRS  Report  for  Congress.  HomoGcxuals  and  U.S.  MiUtaiy  Peisoiinel  PoUcy,  p.  43.  n.  88  (Jan. 
14,  1993). 
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homosexual  conduct  would  not  be  punished.    Again,  this  option 
has  been  rejected  by  the  President. 

While  these  options  are  not  exhaustive,  they  do  provide  a  frame  of  reference  for 
understanding  that  in  the  difficult  task  of  line  drawing,  there  will  be  inevitable  legal 
issues  associated  with  each  option. 

Of  the  options  listed  above,  the  first  and  the  last  options  superficially  appear  to 
be  the  easiest  to  apply  because  they  are  bright  line  rules:  Either  homosexuals  are  not 
admitted  at  all  or  they  are  admitted  as  a  protected  class  which  entitles  them  to  all  of  the 
rights  and  benefits  available  to  all  other  heterosexual  servicemembers.  But  even  under 
those  options,  inevitable  legal  issues  and  challenges  will  arise. 

The  President's  announced  policy  takes  a  middle  ground  by  permitting 
homosexuals  to  serve  in  the  armed  forces  with  the  proviso  that  they  refrain  from 
homosexual  conduct.  Notwithstanding  that  compromise,  a  variety  of  legal  issues  are 
likely  to  be  debated.  Those  issues  are  discussed  in  the  next  sections. 

B.        Potential  Constitutional  Law  Issues 

Whatever  the  nature  of  the  administrative  or  criminal  law  decisions  affecting 
servicemembers,  discussed  below,  potential  Constitutional  challenges  to  those  decisions 
will  exist,  many  of  which  can  only  be  imagined  at  this  point.  Past  litigation  in  the 
federal  courts  gives  an  indication  that  the  potential  constitutional  challenges  are  not 
fanciful. 

Virtually  any  military  personnel  decision  is  subject  to  the  argument  that  it 
unfairly  discriminates,  violates  fundamental  privacy  interests,  or  infringes  on  First 
Amendment  ft-eedoms.  As  noted  above  in  the  discussion  of  the  application  of  the  Bill 
of  Rights  to  servicemembers,  the  courts  generally  defer  to  the  decisions  of  Congress 
and  the  military  leadership  in  deciding  what  policies  best  advance  the  management  of 
the  military.  Given  the  critical  role  of  legal  precedent  in  court  decisions,  it  seems  safe 
to  assume  that  absent  a  major  shift  in  the  current  philosophy  of  the  federal  courts,  that 
posture  would  probably  continue  with  regard  to  any  decisions  affecting  service  of 
homosexuals  in  the  armed  services. 

Assuming  for  the  purpose  of  argument  that  Congress  chooses  to  legislate  a 
policy  concerning  homosexuals  serving  in  the  arm^  services,  a  number  of 
constitutional  issues  remain  for  consideration.  Even  though  the  courts  typically  defer 
to  Congress  in  assessing  the  constitutionality  of  a  law  governing  military  matters,  that 
deference  is  based  in  part  on  the  belief  that  in  adopting  a  particular  rule.  Congress  has 
given  careful  attention  to  the  potential  issues  and  has  drawn  the  line,  or  balanced  the 
interests  in  a  manner  it  believed  most  appropriate. 

The  following  discussion  briefly  addresses  several  examples  of  potential 
constitutional  law  issues  worthy  of  Congressional  inquiry.  The  discussion  is  not  an 
attempt  to  answer  all  the  potential  issues.  Rather,  it  is  an  attempt  to  identi^  for 
consideration  what  might  reasonably  be  expected  from  challenges  of  whatever  policy  is 
adopted.  Nor  is  there  any  attempt  in  the  discussion  to  predict  the  success  of  any 
particular  constitutional  law  challenge.     It  is  also  important  to  note  that  even  if  a 
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particular  constitutional  law  challenge  is  not  made,  there  may  still  be  a  feeling  of 
discontent  among  servicemembers,  either  heterosexual  or  homosexual,  which  could 
have  an  impact  on  discipline. 

1.         First  Amendment  Issues:  Challenges  to  the  "Don't  Tell"  Component 

The  courts  generally  recognize  the  ability  of  the  military  to  regulate  speech 
within  the  military  context.  To  do  so,  the  military  must  be  prepared  to  demonstrate  an 
overriding  military  necessity.  In  the  context  of  homosexuals  serving  in  the  military, 
the  question  arises  whether  the  government  may  proscribe  servicemembers'  statements 
concerning  either  homosexual  or  heterosexual  lifestyles.  Given  the  emotionally 
charged  positions  taken  on  both  sides  of  this  issue,  it  is  not  difficult  to  imagine  that  at 
some  point,  the  debate  would  be  joined  and  that  in  order  to  maintain  discipline,  a 
commander  would  simply  order  that  no  particular  viewpoint  could  be  advocated.  The 
order  could  take  the  form  of  banning  not  only  speech  but  also  display  of  posters, 
posting  of  notices,  and  so  forth.  Those  actions  would  clearly  raise  First  Amendment 
issues. 

Similarly,  it  is  not  unusual  that  clubs  form  on  military  installations  to  further 
servicemembers'  mutual  interests  in  sports,  hobbies,  religious  beliefs,  or  cultural 
heritage.  If  a  group  of  homosexual  servicemembers  desir^  to  form  such  a  club  or 
support  group,  could  the  military  ban  such  activity  or  membership?  Arguably  not,  if  it 
tolerated  other  organizations  based  upon  expressive  activities. 

While  almost  all  of  the  attention  has  been  focused  on  the  free  speech  rights  of 
gay  men  and  lesbians,  there  is  the  related  problem  of  potentially  chilling  the  First 
Amendment  liberties  of  those  who  disagree  with  any  policy  change  in  admitting 
homosexuals  into  the  military.  Whether  the  restriction  of  their  speech  would  be 
through  "sensitivity  training,"  adoption  of  a  code  of  sexual  conduct,  or  amendments  to 
the  Uniform  Code  of  Military  Justice,  heterosexual  servicemembers  could  argue  that 
their  First  Amendment  freedoms  are  being  infringed,  either  because  they  are  being 
required  to  listen  to  speech  they  would  rather  not  hear  or  because  they  might  not  be 
free  to  register  their  concerns  about  homosexual  servicemembers. 

Heterosexual  servicemembers  might  make  an  additional  argument  that  requiring 
them  to  listen  to  any  "sensitivity"  lectures  about  homosexual's  status,  or  tolerate 
homosexual  acts,  would  violate  their  religious  or  moral  beliefs. 

The  same  issues  would  arise  from  enforcement  of  so-called  "hate  speech" 
statutes,  regulations  or  directives  which  would  bar  servicemembers  from  using 
derogatory  terms  to  describe  homosexuals.'**'  As  noted  in  his  memorandum  of  July  19, 
1993,  Secretary  of  Defense  Aspin  indicated  that  "[h]arassment  or  violence  against  other 
servicemembers  will  not  be  tolerated."  What  the  law  makes  clear  is  that  no  matter  how 


39.  See  generally,  Haiman,  Speech  v.  Privacy:  Is  There  a  Right  Not  to  be  Spoken  To?,  67 
N.W.L.U.  Rev.  153  (1972). 

40.  See,  e.g. ,  R.A.V.  v.  City  of  St.  Paul,  MinnesoU,  1 12  S.Ct.  2538  (1992)(ordinance  prohibiting 
speech  which  insult  or  provoke  violence  on  basis  of  race,  color,  creed,  religion,  or  gender  was  facially 
overbroad). 
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well  intentioned  such  laws  or  directives  might  be,  they  implicate  First  Amendment 
concerns. 

Opponents  of  the  President's  announced  policy  have  argued  that  it  infringes 
their  First  Amendment  rights.  The  announced  policy  clearly  indicates  that  prohibited 
homosexual  conduct  includes  "...a  statement  by  the  servicemember  that  demonstrates  a 
propensity  or  intent  to  engage  in  homosexual  acts..."  That  provision  apparendy  would 
prohibit  a  wide  range  of  statements,  other  than  statements  advocating  a  homosexual 
lifestyle.  But,  as  noted  above,  the  courts  generally  defer  to  the  military  in  regulating 
servicemembers'  speech  if  there  is  a  reason  to  believe  that  the  speech  would  interfere 
with  the  military's  mission.  The  stated  policy  is  apparently  grounded  on  the  belief  that 
a  person's  statement  indicating  a  propensity  or  intent  to  commit  homosexual  acts  would 
be  inconsistent  with  the  good  order  and  discipline  required  in  the  military  environment. 

The  policy  guidelines  accompanying  Secretary  Aspin's  memorandum  of  July  19, 
1993,  also  briefly  address  rights  of  association  by  indicating  that  the  fact  that  a 
servicemember  associates  with  known  homosexuals  is  not,  in  itself,  sufficient  credible 
information  to  justify  an  investigation  or  serve  as  the  basis  for  a  discharge. 
Nonetheless,  a  servicemember' s  association  with  homosexuals  would  certainly  be  a 
factor  to  be  considerai  in  deciding  whether  to  initiate  an  investigation  and  to  that  extent 
might  cast  a  chill  on  such  association.  Again,  the  federal  and  military  courts  have 
determined  that  the  military  may  properly  restrict  the  associational  rights  of 
servicemembers  if  a  rational  basis  for  such  regulation  can  be  established. 

2.        Equal  Protection  Issues:  Treating  Homosexual  Servicemembers 
Differently 

Perhaps  one  of  the  most  difficult,  overarching,  legal  issues  is  the  question  of  to 
what  extent  the  military  would  be  required  to  provide  equal  protection  to  homosexuals 
serving  the  military.  The  problem  might  arise,  for  example,  by  creating  a  special  zone 
of  privacy  or  confidentiality  for  homosexual  servicemembers  or  in  precluding 
homosexuals  from  certain  assignments.  As  noted  in  the  discussion  below,  the  DOD 
Policy  arguably  creates  some  procedural  protections  for  servicemembers  suspected  of 
homosexual  conduct  which  are  not  otherwise  available  to  other  servicemembers 
suspected  of  improper  conduct. 

The  principle  of  the  equal  protection  component  of  the  Fifth  Amendment's  due 
process  clause  is  tfiat  regulations  which  treat  one  class  differendy  from  another  must  be 
reasonable.  If  the  class  receiving  less  beneficial  treatment  is  a  suspect  class*'  or 
implicates  a  fundamental  right,  courts  will  apply  a  strict  scrutiny  analysis  -  which 
means  that  the  government  must  show  a  compelling  need  for  the  different  treatment  and 
that  the  means  chosen  are  necessary.  Otherwise,  the  test  is  usually  a  rational  basis  test 
which  asks  whether  there  is  any  legitimate  governmental  purpose  mvolved  and  whether 
the  means  chosen  to  ftirther  the  purpose  are  rationally  related  to  that  purpose.  To  date 
the  courts  have  generally  declined  to  treat  homosexuals  as  a  suspect  class,  or  even  as  a 


41.  The  tenn  "suspect  class*  is  used  by  the  courts  to  defue  a  group  of  individuals  who  by  their 

nature  have  been  subject  to  discrimination  in  the  past  and  have  generally  been  politically  powerless.  The 
courts  have  generally  restricted  the  term  to  racial  minorities,  national  origin,  and  alienage.   It  has  not 
been  extended,  at  least  by  the  federal  courts,  to  homosexuals. 
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quasi-suspect  class,  which  might  entitle  them  to  something  more  than  a  mere  rational 
basis  test. 

The  right  to  equal  protection  under  the  laws  means  that  similarly  situated 
individuals  will  be  treated  similarly.  The  potential  legal  question  before  Congress  is 
whether  homosexuals  should  be  treated  in  all  respects  as  similarly  situated  individuals 
with  all  other  servicemembers.  Currently,  the  military  establishment  treats  female 
servicemembers  differently  than  male  servicemembers,  e.g.,  in  terms  of  living 
arrangements,  assignments  to  ships,  assignment  to  combat  units,  and  physical 
requirements. 

There  are  those  who  suggest  that  if  homosexuals  are  permitted  to  serve  openly 
in  the  military,  consideration  should  be  given  to  assigning  them  only  to  noncombat 
units,  lest  the  risk  of  HIV  infection  render  them  ineffective  for  such  things  as 
"battlefield  blood  transfusions."  Still  others  have  suggested  assigning  homosexuals  to 
units  where  it  is  not  likely  that  they  will  be  placed  in  close,  intimate  contact  with 
heterosexuals. 

Some  have  also  suggested  that  the  military  could  adopt  a  sort  of  "separate  but 
equal"  approach  to  admitting  homosexuals  into  the  armed  services.  For  example, 
homosexuals  could  be  segregated  into  particular  units,  tasks,  or  locations.  Even 
assuming  that  suggestion  had  merit,  it  would  raise  additional  issues  for  resolution  to  the 
extent  that  the  creation  of  "havens"  would  discriminate  against  homosexuals.  And  it 
would  place  additional  burdens  on  heterosexual  servicemembers  to  fill  assignments  not 
open  to  homosexuals.  That  would  be  particularly  problematic  in  the  case  of  combat 
duty. 

Whatever  the  merit  of  these  suggestions,  the  fact  remains  that  treating 
homosexual  servicemembers  differendy  than  heterosexual  members  will  inevitably  raise 
equal  protection  concerns. 

3.        The  Inevitable  Clash  of  Competing  Privacy  Interests 

Much  of  the  public's  attention  has  been  focused  on  the  privacy  rights  of 
homosexuals,  that  is,  the  right  to  choose  and  practice  a  particular  lifestyle.  But  it  is 
also  necessary  to  analyze  the  potential  impact  on  the  privacy  interests  of  heterosexual 
servicemembers. 

If  Congress  agrees  that  the  military  establishment  must  accommodate  the  desires 
of  homosexuals  to  serve  in  the  military,  heterosexuals  who  believe  that  their  privacy 
interests  will  be  jeopardized  might  raise  legal  challenges.  As  noted  above,  the  right  to 
privacy  includes  an  autonomy  feature,  i.e.,  the  right  to  make  personal  choices  in  life. 
And  it  also  includes  a  personal  security  feature  which  focuses  on  the  right  to  be  let 
alone.  In  the  arena  of  human  sexuality,  these  two  rights  taken  on  greater  importance. 

To  admit  homosexuals  into  the  military  arguably  advances  their  privacy  interest. 
But  it  raises  concerns  about  the  ability  of  heterosexual  servicemembers  to  be  ft-ee  from 
sexual  advances  or  attention,  from  those  who  may  find  them  sexually  attractive. 
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Congress  has  a  good  model  from  which  to  consider  this  issue:  service  of  women 
into  the  military.  In  order  to  accommodate  what  might  be  viewed  as  competing  privacy 
interests,  servicemembers  are  segregated  by  gender  in  most  living  conditions.  Some 
argue  that  Uie  legal  issue  of  protecting  competing  privacy  interests  among  homosexual 
and  heterosexual  servicemembers  will  require  the  same  approach. 

It  is  critical  that  it  be  understood  the  potential  importance  of  this  issue.  Unlike 
most  civilian  jobs,  servicemembers  typically  do  not  leave  the  installation  at  the  end  of 
the  work  day  to  return  to  civilian  life.  The  servicemember's  home  is  often  a  small 
two-person  tent,  a  cramped  berth  in  a  submarine,  or  an  open-bay  barracks  where  a 
large  number  of  individuals  share  not  only  a  common  sleeping  area  but  a  common 
shower  and  restroom  facilities  as  well.  What  little  physical  privacy  exists  in  such 
conditions  is  highly  treasured. 

C.        Military  Administrative  Law  Issues 

Because  the  President's  announced  policy  prohibits  only  homosexual  conduct,  it 
is  likely  that  servicemembers  with  a  known  homosexual  orientation  will  be  permitted  to 
serve,  assuming  that  they  refrain  from  homosexual  conduct.  The  policy  is  silent  on  the 
possible  implications  on  administrative  law  issues. 

A  number  of  potential  legal  issues  fall  into  the  category  of  what  is  normally 
considered  military  administrative  law.  As  noted  above,  that  branch  of  military  law  is 
concerned  with  among  other  things,  personnel  policies  and  regulations.  In  light  of  the 
possibility  that  Congressional  debate  is  likely  to  raise  the  issue,  several  potential  issues 
should  be  addressed  briefly. 

1.         Assignments,  Promotions,  and  Retention. 

As  a  normal  incident  of  making  personnel  assignments,  a  servicemember's 
qualifications,  work  performance,  and  prior  assignments  may  be  routinely  relied  upon 
by  those  responsible  for  allocating  military  resources.  AlUiough  a  servicemember's 
interests  or  preferences  for  a  particular  assignment  may  be  considered,  it  is  also  well 
known  that  they  are  really  secondary  to  the  needs  of  the  service.  Sometimes  the 
formula  for  assignments  may  be  skewed  slightly  because  of  other  factors;  for  example, 
married  servicemembers  are  normally  not  assigned  to  the  same  unit.  It  is  not  yet  clear 
to  what  extent  personnel  policies  on  assignments  would  be  skewed  because  of  a 
person's  known  sexual  preference. 

The  answers  to  those  sorts  of  questions  could  best  be  provided  by  those  in 
charge  of  military  personnel  planning  ~  those  who  can  best  identify  for  Congress  the 
day-to-day  problems  of  accommodating  particular  interests  or  qualifications.  From  a 
legal  standpoint,  it  should  be  clear  that  if  a  servicemember  believed  that  he  or  she  was 
receiving  less  favorable  assignments  because  of  their  sexual  preference,  there  would  be 
a  potential  challenge  (either  administrative  or  judicial)  to  the  administrator's  decision. 

The  same  analysis  could  hold  true  for  promotion  or  retention  decisions.  The 
decisions  to  promote  and  retain  individuals  are  typically  made  by  boards  of  high 
ranking  officers  or  enlisted  personnel.  Each  board  receives  instructions  on  the  relevant 
criteria  to  be  applied.  Should  a  board  be  advised,  for  example,  that  it  may  not  give  any 
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consideration  to  a  person's  sexual  preference,  status,  or  orientation?  If  so,  how  would 
those  terms  be  defined?  On  the  oUier  hand,  could  a  board  be  advised  to  consider,  in 
order  to  create  diversity,  that  sexual  preference  is  a  positive  factor  in  deciding  whether 
to  promote  or  retain  an  individual? 

2.        Military  Benents 

Married  servicemembers,  and  members  with  dependents,  receive  a  number  of 
benefits  not  otherwise  available  for  single  members.  Perhaps  the  most  common 
examples  are  housing  allowances,  medical  benefits,  and  commissary  privileges.  The 
President's  announced  policy  clearly  states  that  prohibited  homosexual  conduct  includes 
"...a  homosexual  marriage  or  attempted  marriage."  Thus,  a  homosexual 
servicemember  would  clearly  not  be  entitied  to  any  military  benefits  hinged  on  a 
"marriage."  The  policy  guidelines  accompanying  Secretary  Aspin's  memorandum 
indicate  that  the  listing  of  someone  of  the  same  gender  as  someone  to  be  contacted  in 
case  of  an  emergency  or  as  a  beneficiary  on  an  insurance  policy,  or  similar  context,  is 
not  a  sufficient  basis  for  further  investigation  or  discharge.  But  the  policy  is  silent  on 
the  issue  of  whether  military  benefits,  not  contingent  on  marriage,  might  be  available 
for  partners  of  homosexual  servicemembers.  For  example,  could  a  homosexual 
servicemember  be  entitied  to  military  benefits,  such  as  commissary  privileges,  for 
another  homosexual  "dependent?" 

D.        Military  Criminal  Law  Issues 

1.        Prohibiting  Conduct,  Not  Status:  Defming  Conduct 

In  addition  to  the  administrative  law  issues  discussed  above,  there  are  also  a 
number  of  criminal  law  issues  which  must  be  addressed.  The  President  has  taken  the 
position  that  homosexual  status  and  conduct  are  distinguishable  and  Uiat  only  the  latter 
is  prohibited.  To  tiiat  end,  it  is  necessary  to  review  briefly  tiie  current  state  of  military 
criminal  law  regarding  prosecution  of  homosexual  conduct  and  the  potential  legal  issues 
likely  to  arise  if  homosexuals  are  permitted  in  Uie  military. 

Defining  prohibited  "conduct"  presents  drafting  problems.  Assuming  that 
homosexual  conduct  is  to  prohibited,  should  the  military  be  permitted  to  proscribe  any 
physical  contact  between  servicemembers?  The  DOD  Policy  Guidelines  prohibit  bodily 
contact  between  members  of  the  same  sex  which  could  be  reasonably  viewed  as  a 
propensity  or  intent  to  engage  in  homosexual  acts;  according  the  guidelines,  activities 
such  as  holding  hands  and  kissing  would  normally  fall  within  that  list. 

At  tiiis  point,  public  behavior  such  as  kissing,  embracing,  and  dancing,  between 
heterosexual  servicemembers  is  not  prohibited  except  in  narrowly  defined 
circumstances.  Because  of  equal  protection  concerns,  should  such  behavior  be 
prohibited  by  all  servicemembers?  As  die  cases  illustiate,  whenever  a  commander 
regulates  the  personal  conduct  of  servicemembers,  he  or  she  must  be  prepared  to  show 
that  the  regulation  is  tailored  to  meet  a  particular  military  mission  or  military  duty.  No 
matter  how  well  intentioned,  attempts  to  regulate  such  conduct  might  be  considered 
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overbroad  and  unlawful^^  Even  assuming  that  public  displays  of  affection  could  be 
evenly  and  lawfully  regulated,  there  would  be  very  real  question  of  whether  the 
regulation  could  ever  be  enforced,  given  the  natural  inclinations  of  the  young  men  and 
women  on  active  duty. 

A  related  issue  that  has  arisen  in  the  discussion  of  homosexuals  serving  in  the 
armed  forces  is  whether  the  government  could  lawfully,  and  effectively,  regulate 
conduct  occurring  off-post,  after  duty  hours?  To  what  extent  should  the  military  be 
able  to  control  the  private  conduct  of  any  servicemember?  Should  different  rules  be 
established  for  homosexual  servicemembers  in  order  to  avoid  heterosexual  members 
from  being  offended? 

The  recently  announced  DOD  Guidelines  clearly  state  that  no  distinction  will  be 
made  between  off-base  and  on-base  homosexual  conduct. 

2.         Prohibiting  Sexual  Conduct:  The  Future  of  Article  125 

The  reported  cases  indicate  that  it  is  rare  that  a  servicemember  is  prosecuted 
solely  for  consensual  homosexual  acts.  Instead,  it  is  more  likely  that  the 
servicemember  will  be  administratively  discharged;  if  there  is  evidence  of  other 
criminal  conduct,  such  as  drug  use,  the  homosexual  acts  may  be  charged  along  with  the 
other  acts. 

The  Uniform  Code  of  Military  Justice  includes  several  provisions  which  might 
be  relied  upon  to  prosecute  sexual  misconduct.  For  example,  Article  120  proscribes 
rape  and  carnal  knowledge  and  Article  93  (Cruelty  and  maltreatment)  may  be  relied 
upon  to  prosecute  those  who  sexually  harass  other  servicemembers.  In  addition, 
Articles  133'*^  and  134**  (sometimes  referred  to  at  the  "general  articles,"  may  be  relied 
upon  to  prosecute  offenses  not  otherwise  specifically  listed  in  the  punitive  articles.  For 
example,  those  articles  are  relied  upon  to  prosecute  indecent  acts  and  adultery. 


42.  For  example,  a  regulation  punishing  servicemembers  for  having  alcohol  in  their  system  and  on 
their  breath  during  duty  hours  was  considered  void  as  being  arbitrary,  unreasonable,  and  standardless. 
United  States  v.  Green,  22  M.J.  711  (A.C.M.R.  1986). 

43.  Article  133  provides: 

Any  commissioned  officer,  cadet,  midshipman  who  is  convicted  of  conduct 
unbecoming  an  officer  and  a  gentleman  shall  be  punished  as  a  court-martial 
may  direct. 

44.  Article  134  provides: 

Though  not  specifically  mentioned  in  this  chapter,  all  disorders  and  neglects  to 
the  prejudice  of  good  order  and  discipline  m  the  armed  forces,  all  conduct  of  a 
nature  to  bring  discredit  upon  the  armed  forces,  and  crimes  and  offenses  not 
capital,  of  which  persons  subject  to  this  chapter  may  be  guilty,  shall  be  taken 
cognizance  of  by  a  general,  special  or  summary  court-martial,  according  to  the 
nature  and  degree  of  the  offense,  and  shall  be  punished  at  the  discretion  of  that 
court. 
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The  one  provision  that  will  undoubtedly  continue  to  draw  attention  is  Article 
125,  which  proscribes  sodomy. ^^  On  its  face,  Article  125  is  not  limited  to  homosexual 
acts.  Recently,  the  Court  of  Military  Appeals  held,  however,  that  Article  125  is  not 
unconstitutional  as  applied  to  consensual  heterosexual  acts.  Congress  could  amend 
Article  125  to  accommodate  homosexuals  in  the  armed  forces.  And  indeed,  some  will 
argue  forcefully  that  it  is  an  archaic  law  which  no  longer  reflects  recent  social  and  legal 
trends. 

Those  arguing  for  maintaining  Article  125  as  a  proscription  against  homosexual 
acts,  would  probably  offer  at  least  two  reasons.  First,  given  the  current  medical  data 
which  indicates  that  homosexual  acts  are  a  high  risk  factor  for  the  transmission  of  the 
HTV  virus,  it  would  be  reasonable  for  the  military  to  prohibit  that  conduct  in  order  to 
reduce  the  risk  of  transmission  and  maintain  the  health  and  fitness  of  its 
servicemembers.  Secondly,  for  many  Americans,  the  prohibition  against  homosexual 
acts  reflects  a  moral  judgment  that  such  conduct  should  not  be  condoned.  Apparently, 
the  President  recognizes  that  viewpoint. 

3.         The  Need  to  Maintain  Prosecutorial  Discretion:  Limiting  the 
Decision  to  Investigate 

Whatever  action  Congress  decides  to  take  concerning  the  substantive  military 
criminal  law,  it  is  important  to  maintain  prosecutorial  discretion  in  the  commander  who 
is  in  the  best  position  to  understand  the  impact  of  a  particular  criminal  offense  on  the 
unit  or  command. 

The  courts  have  typically  recognized  the  broad  authority  of  the  commander  to 
investigate  and  decide  what  charges  should  be  preferred  against  a  servicemember. 
Those  decisions  are  not  above  review,  however,  and  what  has  emerged  over  the  years 
are  some  well-defined  rules  and  guidelines  for  bringing  charges  against  a 
servicemember.'*^    Although  there  may  be  some  concern  that  admitting  homosexuals 

45.  Article  125  provides: 

(a)  Any  person  subject  to  this  chapter  who  engages  in  unnatural  carnal 
copulation  with  another  person  of  the  same  or  opposite  sex  or  with  an  animal 
is  guilty  of  sodomy.  Penetration,  however  slight,  is  sufficient  to  complete  the 
offense. 

(b)  Any  person  found  guilty  of  sodomy  shall  be  punished  as  a  court-martial 
may  direct. 

The  maximum  punishment  for  nonconsensual  sodomy  and  for  sodomy  with  a  person  under  the 
age  of  16  years  is  a  dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and 
confinement  for  20  years.   In  other  cases  the  maximum  punishment  is  dishonorable  discharge, 
forfeiture  of  all  pay  and  allowances  and  5  years  confinement. 

46.  United  States  v.  Henderson.  34  M.J.  174  (CM.  A.  1992)(consensual  heterosexual  fellatio  with 
ROTC  cadet);  United  States  v.  Fagg.  34  M.J.  179  (CM.  A.  l992)(consensual,  private  sodomy  with 
civilian  junior  high  school  student).. 

47.  Defining  the  substantive  military  law  is  a  matter  peculiarly  within  the  prerogative  of  Congress. 

48.  See  Schlueter,  Military  CriminalJustice:  Praaice  and  Procedure,  §  6-1,  et  seq.  (3d  ed. 
1992)(discussion  of  process  for  preferring  charges). 
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into  the  military  will  necessarily  result  in  higher  incidences  of  prosecution,  or  "witch 
hunts,"  the  answer  lies  not  in  abrogating  a  valid  punitive  article,  or  articles,  in  the 
Uniform  Code  of  Military  Justice.  Instead,  the  answer  will  lie  in  the  common  sense 
decisions  of  those  responsible  for  maintaining  discipline  in  the  military  establishment. 

A  key  element  in  the  President's  announced  policy  is  that  it  places  a  limit  on 
investigating  suspected  homosexual  conduct  in  a  way  not  found  in  other  investigations. 
The  DOD  Policy  Guidelines  indicate  that:  (1)  neither  investigations  nor  inquiries  will 
be  conducted  solely  to  determine  a  servicemember's  sexual  orientation;  (2) 
commanders  may  initiate  an  investigation  where  there  is  "credible  information"  of 
homosexual  conduct;  and  (3)  only  commanders,  not  investigators,  may  determine 
whether  sufficient  credible  information  exists  to  justify  the  dedication  of  mvestigative 
resources.  According  to  the  Policy  Guidelines,  "credible  information"  justifying  an 
investigation  exists  when  the  "information,  in  lights  of  its  source  and  all  attendant 
circumstances,  supports  a  reasonable  belief  that  a  servicemember  has  engaged  in 
homosexual  conduct.  It  requires  a  determination  based  on  articulable  facts,  not  just  a 
belief  or  suspicion." 

In  the  aggregate,  these  provisions  create  a  special  category  of  procedural 
protections  for  homosexual  servicemembers,  not  applicable  to  other  persons  or  conduct. 
It  does  so  in  several  key  respects.  First,  it  limits  those  may  initiate  the  investigation. 
Second,  it  imposes  what  appears  to  be  "probable  cause"  requirement,  i.e.,  reasonable 
belief,  before  an  investigation  may  be  commenced.  In  all  other  cases,  a  reasonable 
suspicion,  tip,  and  even  an  investigator's  instincts  will  justify  an  investigation. 
Reasonable  suspicion  and  probable  cause  are  requirements  normally  encountered  in 
determining  whether  a  governmental  intrusion  under  the  Fourth  Amendment  was 
reasonable.  Rarely  are  they  applied  in  determining  whether  an  investigation  should  be 
commenced.  To  the  extent  the  announced  limitations  provide  greater  protections  to 
homosexuals,  an  equal  protection  argument  could  be  made  by  a  heterosexual 
servicemember  accused  of  criminal  conduct  that  he  or  she  is  entitled  to  the  same 
protection.  That  is,  a  criminal  investigation  may  not  be  initiated  by  anyone  other  than 
a  commander  and  only  if  there  was  reasonable  belief  to  conclude  that  a  crime  had  been 
committed. 

One  additional  concern  should  be  noted.  The  question  arises  whether  any 
commander  in  the  chain  of  command,  including  the  President,  could  direct  that 
homosexual  conduct  not  be  prosecuted,  for  example,  under  Article  125.  The  military 
cases  on  the  issue  of  command  influence  might  be  helpful  on  this  point.  While  a 
commander  may  withdraw  court-martial  jurisdiction  over  a  particular  category  of 
offenses,  senior  commanders  are  not  permitted  to  instruct  junior  commanders  how  to 
proceed  on  a  particular  case.  If  they  instruct  a  commander  to  prefer  court-martial 
charges,  they  become  the  "accusers"  and  under  the  U. C.M.J,  are  thereafter  disqualified 
from  acting  on  the  case.^' 

4.         Jurisdiction  Issues:  Regulating  Off-Post  Conduct 

An  issue  related  to  discussions  of  possible  avenues  of  regulating  homosexual 
conduct  and  prosecutorial  discretion  is  the  issue  of  whether,  and  to  what  extent,  the 

49.  See  Article  22(b),  U.C.M.J.(if  conmumding  officer  is  the  accuser,  court-martial  may  be 

convened  by  superior  competent  authority). 
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military  should  be  able  to  prosecute  servicemembers  for  conduct  occurring  off-post. 
For  example,  should  the  military  be  able  to  prosecute  a  homosexual  servicemember  for 
committing  private,  consensual  sodomy  in  an  off-post  location? 

The  announced  DOD  Policy  clearly  states  that  the  proscription  against 
homosexual  conduct  applies  both  on  and  off  post.  A  servicemember' s  duty,  states  the 
Guidelines,  is  a  "24-hour,  seven-day-a-week  obligation."  The  debate  is  likely  to 
continue,  however,  given  the  arguments  by  the  opponents  to  the  ban  on  homosexual 
service  in  the  armal  forces  that  homosexuals  should  be  provided  some  zone  of  privacy. 

From  1969  until  1987,  only  those  offenses  which  were  service-connected  could 
be  prosecuted  in  military  courts.  The  genesis  for  the  rule  rested  in  the  Supreme 
Court's  opinion  in  O' Callahan  v.  Parker.^  What  evolved  through  those  years  was  an 
elaborate,  sometimp  confusing,  formula  for  determining  whether  an  offense  was 
service-connected.^*^ 

In  1987,  the  Supreme  Court  concluded  in  Solorio  v.  United  States^^  that  court- 
martial  jurisdiction  depends  entirely  on  the  status  of  the  defendant  as  a  member  of  the 
armed  forces.  The  Court  noted  that  the  Constitution  grants  Congress  plenary  authority 
to  determine  the  extent  of  military  jurisdiction. 

The  reported  military  cases  since  1987  do  not  reflect  a  significant  increase  in  the 
number  of  off-post  cases  tried  in  military  courts.  In  most  instances  the  military 
installations  have  reached  formal  or  informal  agrMments  with  local  prosecutors  as  to 
who  will  assume  jurisdiction  over  a  particular  case.^'' 

There  will  be  those  who  argue  that  removing  the  ban  against  homosexuals 
serving  in  the  armed  forces  will  be  a  hollow  step  unless  they  are  assured  that  what  they 
do  in  their  private  lives,  off-post,  is  beyond  government  control.  Those  same 
arguments  have  been  made  and  rejected  in  a  variety  of  other  off-post  conduct  cases  and 
in  the  announced  DOD  Policy.  While  it  is  true  that  what  takes  place  off-post  may  not 
appear  on  its  face  to  be  of  any  concern  to  the  military,  service  in  the  armed  forces  is  a 
full-time  proposition.  What  servicemembers  do  in  their  free  time,  off-post,  is  still 
subject  to  the  legitimate  needs  and  the  interests  of  the  military.  For  example,  the 
military  has  an  obvious  interest  in  insuring  that  its  members  do  not  use  drugs,  either 
on-post,  or  off-post.  At  a  minimum,  what  a  servicemember  does  off-post  may  be  a 
reflection,  positive  or  negative,  on  the  military  itself. 

As  noted  in  the  earlier  discussion.  Congress  could  disagree  with  the  President 
and  provide  accommodation  to  homosexuals  by  codifying  some  version  of  the  earlier 
"service-connection"  requirement  adopted  in  O'Callahan.  Such  a  requirement  would 
mean  that  court-martial  jurisdiction  would  exist  for  conduct  occurring  in  specifically 
defined  circumstances,  e.g.,  while  in  uniform,  between  servicemembers  while  in  duty 
status,  or  while  on  a  military  installation. 


50.  395  U.S.  258  (1969). 

51.  See  Schlueter,  Military  CrirmnalJustice:  Practice  and  Procedure,  §  4-11  (3d  ed.  1992). 

52.  483  U.S.  435  (1987). 

53.  The  Double  Jeopardy  clause  does  not  apply  to  different  sovereigns;  in  theory  a  servicemember 
could  be  charged  in  both  a  military  and  civilian  court  for  the  same  offense  although  that  is  rare. 
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While  a  service  connection  requirement  might  provide  some  protection  for 
homosexual  activity  occurring  off-post,  there  are  major  issues  of  defining  appropriate 
limits  for  a  rule  which  would  create  immunity  from  military  prosecution.  For 
example,  would  the  service  connection  requirement  be  extended  only  to  off-post 
homosexual  acts?  Or  would  it  extend  to  a  wider  range  of  personal  contact  between 
homosexuals  not  amounting  to  sexual  acts?  Or  should  it,  in  view  of  potential  equal 
protection  issues,  apply  to  all  private,  consensual,  off-post  sexual  conduct  of 
servicemembers? 

If  a  service  connection  were  to  be  adopted,  what  steps  could  be  taken  to  avoid 
the  tangled  legal  questions  which  the  courts  struggled  with  when  the  requirement  was 
dictated  by  judicial  opinions?  In  addressing  these  concerns,  the  Supreme  Court's 
decision  in  Solorio,  supra,  would  be  helpful. 

5.         Lessons  Learned  from  Fraternization  Cases 

The  lessons  learned  from  dealing  in  the  last  few  years  with  fraternization 
offenses  in  the  military  may  assist  Congress  in  analyzing  potential  legal  issues  of 
homosexuals  in  the  armed  forces.  The  offense  of  fraternization  is  historically  based  on 
the  assumption  that  undue  familiarity  between  officers  and  enlisted  personnel  is 
potentially  fatal  to  discipline  in  the  unit.  Thus,  over  the  years  military  regulations  have 
proscribed  such  conduct;  the  offense  is  normally  charged  under  one  of  the  general 
articles.  Articles  133  or  134,  noted  above. 

With  the  assimilation  of  women  into  the  military,  the  incidence  of  improper 
fraternization  increased.  Formerly,  the  offense  of  fraternization  typically  arose  from 
incidents  of  officers  gambling  with  enlisted  personnel  or  entering  into  loan  agreements 
with  them.  Now,  the  offense  often  arises  from  intimate  sexual  relationships  between 
officers  and  enlisted  personnel,  between  officers  of  different  ranks,  and  enlisted 
personnel  of  different  ranks. 

While  the  underlying  sexual  acts  are  not  normally  prosecuted,  the  offense  of 
fraternization  is  still  relied  upon  where  the  two  servicemembers  are  different  in  rank, 
especially  where  one  is  in  a  position  of  authority  over  the  other.  Defining  and 
prosecuting  the  offense  are  now  delicate  tasks  given  the  view  that  private,  consensual, 
sexual  relationships  impUcate  liberty  interests.  Critics  of  the  military  justice  system 
seem  especially  quick  to  condemn  the  military  for  prosecuting  what  may  be  viewed  as 
purely  private  conduct  between  two  individuals  who  have  a  strong  attraction  for  one 
another. 

Although  a  number  of  constitutional  challenges  have  been  made  to  fraternization 
prosecutions,  to  date  the  courts  have  rejected  areuments  that  such  prosecutions  violate 
free  speech,  equal  protection,  and  privacy  rights. 

The  rules  governing  fraternization  will  certainly  arise  where  there  is  assimilation 
of  homosexuals  into  the  same  environment,  i.e.,  where  one  servicemember  is  sexually 
attracted  to  another  servicemember.  Unlike  the  civilian  workforce  where  individuals 
work  together  for  a  limited  portion  of  the  day,  servicemembers'  relationships  are  not 


54.  See  Schlueter,  Military  Criminal  Justice:  Praaice  and  Procedure,  §  2-8(D)  (3d  ed.  1992). 
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necessarily  limited  to  work-related  environments.    That  is,  they  do  not  simply  work 
together.  They  work,  sleep,  eat,  and  socialize  with  each  other. 

The  issue  of  appropriate  levels  of  socialization  implicates  additional  legal 
inquiries.  To  what  extent  could  the  military  regulate  social  activities  such  as  touching, 
dancing,  and  embracing?  Assuming  the  military  accommodates  such  behavior  between 
heterosexual  servicemembers,  could  it  legitimately  prohibit  such  conduct  by 
homosexuals  without  violating  equal  protection  challenges? 

The  legal  implications  of  regulating  intimate  associations  not  only  between 
heterosexual,  but  also  homosexual,  servicemembers  are  issues  worthy  of  very  careful, 
and  measured,  consideration. 

6.         Punishing  Those  Who  Discriminate  or  Harass 

While  most  of  the  debate  has  focused  on  placing  limits  on  homosexual 
members'  sexual  activities,  there  are  potential  military  criminal  law  issues  involving 
attempts  to  punish  those  who  harass  homosexuals  or  refuse  to  treat  them  fairly.  As 
noted  above,  the  DOD  Policy  Guidelines  indicate  that  commanders  are  responsible  for 
maintaining  discipline  and  that  "hostile  treatment  or  violence  against  a  servicemember 
based  on  a  perception  of  his  or  her  sexual  orientation  will  not  be  tolerated." 

Article  93  of  the  Uniform  Code  of  Military  Justice  currently  prohibits  those  who 
are  in  a  position  of  command  from  mistreating  and  harassing  their  subordinates. 
Prosecuting  a  servicemember,  not  in  a  position  of  authority,  for  harassing  a 
homosexual  would  not  be  possible  under  Article  93  as  it  is  currently  written. 

Some  have  suggested  the  possibility  of  a  special  code  of  conduct  for  sexual 
behavior  in  the  armed  forces  -  which  would  apply  to  both  homosexuals  and 
heterosexuals.  Assuming  that  that  approach  has  some  merit,  it  would  only  be  effective 
if  it  were  enforceable  through  either  administrative  or  criminal  sanctions.  And  as  noted 
above,  to  the  extent  it  controlled  servicemembers'  speech,  it  might  raise  First 
Amendment  issues. 


V.  CONCLUSIONS 

The  issue  of  homosexuals  in  the  armed  forces  presents  a  significant  challenge  to 
the  Congress  in  the  exercise  of  its  constitutionally-based  powers  to  regulate  the 
military.  Inevitably,  it  will  be  required  to  draw  lines,  and  make  distinctions.  A  wide 
range  of  options  is  available  to  Congress.  On  one  end  Congress  could  maintain  a  strict 
ban  against  homosexuals  serving.  On  the  other  end,  Congress  could  treat  homosexuals 
as  a  protected  class,  with  all  of  the  rights,  benefits,  and  responsibilities  available  to 
heterosexual  servicemembers.  Between  these  two  positions,  rest  a  variety  of  other 
options,  including  President  Clinton's  announced  policy.  Each  option  will  present  its 
own  special  legal  issues. 

In  considering  where  to  draw  the  line,  several  points  should  be  considered: 
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(1)  The  military  establishment  is  a  unique  organization,  constituted  and 
regulated  by  Congress.  The  authority  of  Congress  to  determine  who  will  serve  in  the 
armed  forces  rests  in  the  Constitution. 

(2)  The  purpose  of  the  military  establishment  is  to  protect  national  security. 
Any  other  purpose,  or  use,  is  secondary. 

(3)  "Discipline"  is  an  indispensable  ingredient  in  the  military  establishment  and 
activities  or  issues  which  divert  the  commander's  or  servicemembers'  attention  threaten 
the  unit's  ability  to  fulfill  its  primary  purpose.  The  persons  best  able  to  assess  the  risks 
to  discipline  are  the  individuals  who  must  deal  with  Uiat  issue  on  a  daily  basis. 

(4)  Constitutional  protections  are  available  to  servicemembers,  but  in  some 
cases  apply  in  a  different  or  limited  fashion.  The  system  of  military  law  is  designed  to 
insure  that  standards  are  imposed  and,  where  necessary,  enforc«i  through  punitive 
measures.  Throughout  the  system,  however,  there  are  protections  designal  to  insure 
fair  treatment. 

(5)  Whichever  course  Congress  selects  in  dealing  with  the  issue  of  homosexuals 
in  the  military,  numerous  constitutional,  military  administrative  law,  and  military 
criminal  law  issues  must  be  considered. 

(6)  Many  of  the  statutes,  rules,  and  regulations  governing  the  military 
demonstrate  a  sensitive  balance  between  individual  rights  and  liberties  and 
governmental  interests.  The  issue  of  homosexuals  serving  in  the  armed  forces  presents 
an  opportunity  for  Congress  to  decide  how  to  strike  that  delicate  balance. 

(7)  While  the  announced  DOD  Policy  of  July  19,  1993,  appears  to  take  a 
middle  ground,  it  creates  additional  issues  of  constitutional  and  military  law  which 
should  be  addressed. 

(8)  Legal  commentators  and  courts  have  recognized  that  in  many  instances  the 
law  is  based  on  deeply  rooted,  and  firmly  held,  moral  values."  ^^Uf  there  may  be 
debate  about  whether  particular  sexual  acts  are  moral  or  immoral,^  the  issue  of 
homosexuality,  apart  from  the  myriad  legal  issues,  implicates  potential  moral 
challenges  and  dilemmas  to  those  holding  such  values.  Thus,  a  key  question  before 
Congress  is  whether  the  military,  as  a  paradigm  of  a  "law  and  order"  society,  should  be 
required  to  accommodate  a  status  or  behavior  which  many  servicemembers,  civilians, 
and  potential  servicemembers  would  find  unacceptable  on  moral  or  religious  grounds. 

55.  See,  e.g..  Bowers  v.  Hardwick,  478  U.S.  210,  196  (1986)(Burger,  C.J.. 
concuiTing)(condemnation  of  homosexual  acts  firmly  rooted  in  Judeo-Christian  moral  and  ethical 
standards);  In  McCleskey  v.  Kemp,  481  U.S.  279,  342-343  (1987)(Brennan,  J.,  dissenting)(ci«>ig 
Alexander  Bickel,  The  Least  Dangerous  Branch,  24  (1962):  "It  is  a  premise  we  deduce  not  merely  from 
the  fact  of  a  written  constitution  but  from  the  history  of  the  race,  and  ultimately  as  a  moral  judgment  of 
the  good  society,  that  government  should  serve  not  only  what  we  conceive  from  time  to  time  to  be  our 
immediate  material  needs  but  also  enduring  values.  This  is  part  of  what  is  meant  by  government  under 
law") 

56.  Bowers  v.  Hardwick,  478  U.S.  210,  212  (1986)(Blackmun,  J.,  dissenting). 

57.  See,  e.g.,  J.  Elwood,  Outing,  Privacy,  and  the  First  Amendment,  102  Yale  L.  Jour.  747,  765 
(1992)(homosexuality  is  strongly  condemned  and  penalized  in  our  society). 
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This  is  particularly  important  in  light  of  the  military  environment  and  the  competing 
privacy  interests  that  affect  members  of  the  armed  forces. 
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Mr.  Skelton.  Professor  Sunstein. 

STATEMENT  OF  CASS  SUNSTEIN,  UNIVERSITY  OF  CHICAGO 
LAW  SCHOOL,  CHICAGO,  ILLINOIS 

Mr.  Sunstein.  Thank  you,  Mr.  Chairman.  I  will  be  addressing 
briefly  the  constitutional  issues  raised  by  the  new  poUcy.  And  I  will 
not  speak  to  the  poUcy  issues  or  some  of  the  difficult  implementa- 
tion questions  which  were  dealt  with  this  morning. 

Very,  very  briefly,  I  do  not  believe  there  is  a  serious  equal  protec- 
tion problem  with  the  new  policy;  at  least  the  courts  would  not  so 
conclude.  Any  such  discrimination  as  the  policy  contains,  and  there 
is  no  mistaking  the  fact  that  it  does  contain  discrimination,  would 
be  upheld.  I  do  not  believe  that  the  courts  would  find  a  fi-ee  speech 
problem  with  the  new  poUcy. 

One  could  imagine  some  hard  applications  that  would  raise  free 
speech  difficulties,  but  I  believe  the  courts  would  defer  to  the  mili- 
tary judgment  in  this  context. 

Let  me  shift  gears  just  a  little  bit  and  note  what  Judge  Ginsburg 
has  emphasized  the  last  two  days,  which  is  that  constitutional  law 
is  not  merely  for  the  judiciary  and  that  Congress  and  the  citizens 
of  the  United  States  have  an  obligation  to  our  constitutional  aspi- 
rations, even  in  contexts  where  we  don't  like  the  implications  of 
those  aspirations.  The  reason  the  courts  defer  to  military  judg- 
ments is  that  there  has  been  an  independent  judgment  made  by 
Congress.  Let  me  suggest  that  any  discrimination  on  the  basis  of 
sexual  orientation,  and  this  policy  embodies  discrimination  on  the 
basis  of  sexual  orientation,  raises  very  troublesome  questions,  even 
if  the  courts  would  resolve  those  questions  favorably  to  the  military 
and  to  Congress. 

Let  me  amplify  some  of  those  points  just  a  little  bit.  As  far  as 
predictive  judgments  go,  courts  are  exceedingly  unlikely  to  hold 
that  homosexuals  are  entitled  to  the  sorts  of  protection  that  blacks 
and  women  are  entitled  to.  This  is  an  area  for  rational  basis  re- 
view, at  least  in  the  military  context.  So  courts  would  hold,  I  be- 
lieve, and  so  I  believe  courts  should  hold  because  of  the  difficulty 
and  delicacy  of  this  area. 

There  have  been  a  number  of  questions  about  rational  basis  scru- 
tiny. To  invalidate  a  law  on  rational  basis  grounds  is  exceedingly 
rare.  It  is  very  hard  to  find  cases  doing  that,  and  the  interest  in 
military  preparedness  and  privacy  would  probably  be  found  ration- 
al, even  though  one  could  fuid  hypotheticals  that  would  press  those 
interests.  That  is  to  say,  rational  basis  scrutiny  would  be  applied 
and  the  policy  would,  I  predict,  be  upheld  by  the  Supreme  Court 
and  by  appellate  courts  notwithstanding  some  possible  struggles  in 
the  lower  courts. 

The  fi-ee  speech  issue  would  be  resolved  in  the  following  way. 
Here  public  announcements  of  homosexuality  would  be  punished 
not  as  speech,  but  only  as  evidence  of  homosexual  conduct  and  this 
is  not  constitutionally  objectionable.  The  Supreme  Court  so  indi- 
cated in  the  hate  crimes  case  where  it  said  the  use  of  statements 
to  prove  discriminatory  intent  in  the  commission  of  crimes  is  con- 
stitutionally acceptable.  So  the  fi-ee  speech  issue,  I  think,  for  the 
most  part  is  a  red  herring. 
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Let  me  shift  gears  a  little  bit  and  talk  about  Congress'  independ- 
ent duties  under  the  Constitution.  James  Madison,  Abraham  Lin- 
coln, Ronald  Reagan  and  many  others  have  disagreed  with  Su- 
preme Court  judgments  about  what  the  Constitution  means  and 
have  insisted  on  the  independent  obligations  of  the  elected  branch 
of  government  in  thinking  about  constitutional  questions.  The 
courts  defer  to  the  judgments  of  the  elected  branches  precisely  on 
the  assumption  that  other  branches  of  the  government  with  better 
electoral  credentials  and  better  fact-finding  capacities  will  look  at 
those  issues  independently. 

If  we  look  at  the  history  of  prejudice  against  homosexuals  and 
the  history  of  discrimination  against  homosexuals,  it  is  very  hard 
to  explain  why  in  principle  homosexuals  ought  not  to  be  entitled 
to  the  same  sorts  of  safeguards  that  women  and  blacks  are,  under 
the  court's  present  understanding  of  the  Constitution.  That  is  to 
say,  along  every  important  point  to  which  the  court  has  pointed  in 
determining  whether  heightened  scrutiny  makes  sense,  homo- 
sexuals qualify.  That  means  that  even  though  the  courts  would 
stay  out,  and  I  believe  should  stay  out  of  this  area,  the  military 
ought  to  be  under  a  very  large  burden  to  justify  any  discriminatory 
policy  to  Congress.  And  this  policy,  again  there  is  no  mistaking  it — 
this  policy  is  discriminatory. 

That  isn't  to  say  that  the  military  can't  meet  that  burden  of  jus- 
tification. But  as  Judge  Richard  Posner,  an  appointee  of  President 
Reagan,  known  for  his  many  conservative  views,  has  said,  it  is  not 
clear  that  the  burden  of  justification  can  be  met  in  light  of  the  long 
history  in  the  United  States  of  distinguished  service  by  homo- 
sexuals and  in  light  of  the  experience  of  other  countries,  most  of 
which  often  have  very  powerful  fighting  forces,  which  do  not  dis- 
criminate against  homosexuals. 

A  few  brief  words  by  way  of  conclusion.  James  Madison,  the 
founder,  really,  of  our  Constitution  and  Bill  of  Rights,  in  an  often 
overlooked  bit  of  history,  rejected  Thomas  Jefferson's  claim  that  the 
courts  would  be  the  bulwarks  of  our  liberty.  That  was  not  Madi- 
son's view.  He  disagreed  with  Jefferson.  He  believed  the  Bill  of 
Rights  would  counteract  the  prejudices  of  passion  and  would  coun- 
teract that  set  of  impulses  precisely  because  of  the  work  of  Con- 
gress and  the  citizenry  as  a  whole. 

One  of  the  most  striking  aspects  of  our  constitutional  tradition 
is  that  practices  that  have  seemed  natural  or  acceptable  or  inevi- 
table have  for  each  generation  of  Americans  been  revealed  to  be 
unacceptable  and  discriminatory  and  aspects  of  prejudice.  The  mili- 
tary itself  is  a  model  for  this  process  with  its  inclusion  of  blacks, 
its  successfiil  integration,  and  in  what  has  happened  with  respect 
to  women. 

Courts  will  not  invalidate  this  policy.  You  might  get  imusual  rul- 
ing from  a  district  court,  but  the  Supreme  Court  wouldn't  stand  for 
it.  But  the  court's  refusal  to  invahdate  a  discriminatory  policy 
ought  not  to  be  conclusive  for  Congress  or  the  American  citizenry, 
who  have  their  own  independent  duties  to  the  Constitution. 

Any  discriminatory  policy  raises  very  serious  constitutional  is- 
sues under  the  best  understanding  of  our  equal  protection  clause 
and  the  best  imderstanding  of  our  historic  commitment  to  equality 
under  law. 
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Mr.  Skelton.  Thank  you,  sir. 

[The  statement  of  Mr.  Sunstein  follows:] 
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Statement  of  Cass  R  Sunstein 

Karl  N.  Llewellyn  Professor  of  Juiisprudence 
University  of  Chicago  Law  School 

Before  the  Subcommittee  on  Military  Foroees  and  Personnel 

Armed  Services  Committee 

IMited  States  House  of  Representatives 

Mr.  Chairman  and  Members  of  the  Subcommittee: 

I  am  grateful  for  the  opportimity  to  appear  before  you  today  to  discuss  some 
of  the  legal  issues  raised  by  the  new  administration  policy  with  respect  to 
homosexual  conduct  in  the  armed  services.  I  will  deal  only  with  the  constitutional 
issues  raised  by  the  policy.  I  will  not  discuss  statutory  issues,  administrative  and 
implementation  questions,  or  the  many  issues  of  principle  and  policy  raised  by 
this  subject. 

Let  me  sunmiarize  my  conclusions  in  advance: 

1.  It  is  unlikely  that  the  Supreme  Court  would  invalidate  the  new  policy. 
This  is  true  for  two  reasons,  (a)  The  Court  is  deferential  to  the  government  in 
matters  involving  the  military,  (b)  The  Court  is  likely  to  hold  that  unlike 
discrimination  on  the  basis  of  race  and  sex,  discrimination  on  the  basis  of  sexual 
orientation  will  be  upheld  in  most  circumstances. 

2.  There  is  probably  no  first  amendment  violation  here,  at  least  in  the 
context  of  a  facial  challenge  to  the  policy.  If  government  can  discriminate  against 
homosexuals  without  offending  equality  principles,  it  can  use  public  statements 
indicating  homosexuality  as  evidence  of  homosexual  conduct,  without  offense  to 
the  first  amendment. 

3.  Congress,  the  President,  and  others  have  an  independent  duty  to 
interpret  the  Constitution.  In  matters  involving  the  military,  the  Supreme  Court 
has  "underenforced"  constitutional  principles.  That  is,  the  Court  has  said  that  it 
will  not  enforce  constitutional  principles  as  vigorously  as  it  might  if  it  were  not 
merely  a  court.  But  Congress  and  the  President  eire  constitutional  interpreters 
as  well,  and  they  do  not  face  the  same  disabilities  that  face  the  Court.  Judicial 
interpretations  should  not  resolve  the  constitutional  issue  as  it  is  debated  outside 
the  judiciary.  I  conclude  that  any  policy  that  discriminates  against  homosexuals 
or  homosexual  conduct  raises  very  serious  constitutional  concerns,  because  it 
compromises  the  fundamental  constitutional  commitment  to  equal  citizenship. 

Current  Law 

In  this  section,  I  outline  some  of  the  constitutional  issues  raised  by  the  new 
policy.  My  interest  is  predictive;  I  indicate  the  claims  that  are  likely  to  be  made 
and  the  likely  response  from  the  Supreme  Court  and  from  lower  federal  courts. 
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Equality.  The  new  policy  clearly  discriminates  against  homosexuals. 
Heterosexuals  are  free  to  engage  in  heterosexual  conduct  of  various  kinds  and  to 
make  statements  probative  of  their  sexual  orientation;  homosexuals  are  not 
similarly  free.  It  is  therefore  possible  to  mount  at  least  a  plausible  equal  protection 
challenge  to  the  policy.  That  challenge  would  raise  two  basic  issues.  The  first  is 
the  standard  of  review.  The  second  is  whether  the  policy  survives  scrutiny  under 
the  appropriate  standard. 

If  the  policy  is  attacked  on  equal  protection  grounds,  it  would  be  urged  that 
discrimination  on  the  basis  of  sexual  orientation  should  be  subject  to  "strict"  or 
"intermediate"  scrutiny  under  the  equal  protection  clause.  To  speak  in  rough  and 
general  terms:  Without  strict  or  intermediate  scrutiny,  courts  Eilmost  always 
uphold  legislation.  The  Supreme  Court  has  held  that  discrimination  on  the  basis 
of  race  will  be  subject  to  "strict  scrutiny,"  and  nearly  sdways  invalidated.  It  has 
also  held  that  discrimination  on  the  basis  of  gender,  legitimacy,  and  citizenship 
will  be  subject  to  "intermediate  scrutiny,"  and  invalidated  unless  very 
persuasively  justified.  See  cases  cited  in  Geoffrey  R.  Stone  et  al.,  Constitutional 
Law  ch.  5  (1991).  In  deciding  whether  to  grant  heightened  scrutiny,  the  Court  has 
looked  to  a  number  of  factors,  including  the  presence  of  prejudice,  a  history  of 
discrimination,  political  powerlessness,  and  the  relevance  or  irrelevance  of  the 
pertinent  characteristic  to  legitimate  government  goals.  See,  e.g.,  Craig  v.  Boren, 
429  U.S.  190  (1976);  Cleburne  v.  Cleburne  Living  Center,  473  U.S.  432  (1985). 

The  Court  has  not  said  whether  strict  or  intermediate  scrutiny  will  be 
applied  to  discrimination  against  homosexuals.  The  extension  of  heightened 
scrutiny  seems  well-justified  in  principle  (see  below).  But  purely  as  a  predictive 
matter,  it  is  unlikely  that  the  cxirrent  Court  would  be  willing  to  make  this 
extension  in  the  setting  of  the  new  policy.  I  reach  this  conclusion  for  three 
reasons. 

First,  the  Court  would  probably  refuse  to  take  this  step  in  a  case  involving 
the  military,  where  judicial  interference  is  least  likely  and  least  appropriate.  See, 
e.g.,  Greer  v.  Spock,  424  U.S.  828  (1976).  Second,  the  current  Court  has  generally 
been  reluctant  to  expand  the  class  of  groups  entitled  to  special  judicial  scrutiny 
under  the  equal  protection  clause.  See,  e.g.,  Cleburne,  supra;  Vance  v.  Bradley, 
440  U.S.  93  (1979).  Third,  there  are  indications  that  the  Court  is  not  sohcitous  of 
the  interests  of  homosexuals,  see  Bowers  v.  Hardwick,  478  U.S.  186  (1986) 
(upholding  statute  forbidding  homosexual  sodomy  without  deciding 
constitutionality  of  statute  forbidding  heterosexual  sodomy).  While  Hardwick 
involved  the  due  process  clause  and  does  not  by  any  means  resolve  the  equal 
protection  issue  (see  further  below),  it  can  at  least  be  taken  as  a  signal  of  the 
Court's  likely  conclusion. 

If  heightened  scrutiny  is  not  applied,  the  policy  would  face  "rational  basis" 
review.  It  would  probably  survive.  The  Court  rarely  strikes  down  statutes  on  the 
groiind  that  they  are  irrational;  it  is  exceptionally  tolerant  of  legislative 
judgments.  See,  e.g.,  FCC  v.  Beach  Communications,  113  S.  Ct.  2096  (1993); 
Sullivan  v.  Stroop,  496  U.S.  478  (1990).  In  the  military  context,  judicial  deference 
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would  be  even  greater.  See,  e.g.,  Greer  v.  Spock,  supra.  The  interest  in  preserving 
military  morale  would  probably  suffice.  Cf.  Bowers  v.  Hardwick,  supra;  see  also 
Richard  Posner,  Sex  and  Reason  314-23  (1990). 

The  strongest  argument  to  the  contrary  would  be  that  in  the  end,  the 
interests  supporting  the  new  policy  amount  to  unreasoned  fear  or  prejudice.  It 
might  be  urged  that  the  relevant  military  interests  fall  in  this  category  .  See 
Cleburne,  supra,  striking  down  discrimination  against  the  mentally  retarded  on 
precisely  this  ground.  TMs  is  certainly  a  reasonable  argument,  but  I  think  that 
the  best  prediction  is  that  the  current  Court  would  reject  it  in  the  military  context. 
If  military  preparedness  is  at  stake,  the  Court  is  unlikely  to  say  that  the  relevant 
interest  is  illegitimate,  at  least  in  the  absence  of  a  firm  social  consensus  that 
homosexuals  shoxild  be  treated  in  the  same  way  as  heterosexuals.  Cf.  Heller  v. 
Doe,  81  USLW  4728  (1993). 

I  conclude  that  the  decision  of  the  court  of  appeals  in  Ben-Shalom  v.  March, 
881  F.2d  454  (7th  Cir.  1989),  cert,  denied,  494  U.S.  1004  (1990),  is  probably  the  best 
guide  to  the  future,  notwithstanding  the  surprising  (but  well-reasoned,  see  below) 
outcome  in  Meinhold  v.  United  States,  808  F.  Supp.  1455  (1993). 

Free  speech.  It  has  been  suggested  that  the  new  policy  offends  the  first 
amendment  because  it  embodies  a  form  of  content  discrimination.  A  heterosexual 
may  speak  so  as  to  disclose  his  sexual  orientation;  a  homosexual  may  not. 
Perhaps  there  is  an  independent  free  speech  objection  to  the  policy.  But  if  the 
equality  objection  fails,  the  fi-ee  speech  objection  probably  fails  as  well. 

The  basic  point  is  that  acknowledgements  of  homosexuality  would  not  be 
punished  as  objectionable  speech,  but  would  instead  be  used  as  evidence  of 
homosexual  conduct.  The  military  would  not  be  punishing  the  speech  as  speech, 
but  only  as  a  basis  for  inferring  punishable  behavior.  (I  am  putting  to  one  side 
some  complexities  in  interpretation  of  the  policy.)  Under  the  policy,  someone  who 
acknowledges  his  homosexuality  or  bisexuality  may  be  presumed  to  be  engaging 
in  homosexual  acts  or  to  be  stating  a  propensity  or  intention  to  do  so;  and  the 
speaker  is  entitled  to  rebut  the  presumption.  To  be  sure,  there  is  considerable 
awkwardness  in  this  system.  A  statement  of  bisexuality,  for  example,  may  not 
indicate  homosexual  acts  or  an  intention  to  engage  in  homosexual  acts.  It  seems 
troublesome,  on  the  administration's  own  rationale,  to  punish  someone  for 
"propensity"  falling  short  of  action.  But  I  do  not  believe  that  there  is  a  distinctive 
free  speech  problem  with  this  outcome,  at  least  in  the  general  run  of  cases.'  See 
Wisconsin  v.  Mitchell,  113  S.Ct.  2194,  2201-2202  (1993)  (allowing  statements  of  bias 
to  be  used  as  evidence  of  discriminatory  animus). 

An  analogy  may  help.  If  drug  use  is  banned  in  the  military,  an 
acknowledgement  of  drug  use,  or  a  statement,  "I  am  a  drug  user,"  could  be  used 


Hi  may  be  possible  to  imasine  some  applications  that  raise  harder  issues,  as,  for  example,  in  the 
context  of  a  discharge  based  on  an  oflF-base  statement  of  bisexuality  by  someone  (a)  who  is  making 
a  political  statement  and  (b)  does  not  engage  in  homosexual  acts  or  intend  to  engage  in 
homosexual  acts.  But  I  am  discussing  here  a  facial  challenge  to  the  policy,  and  not  especially 
troublesome,  probably  unusual  applications. 
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as  evidence  of  drug  use,  without  the  least  offense  to  the  first  amendment.  Cf. 
Wayte  v.  United  States,  470  U.S.  598  (1985).  I  think  that  by  itself,  this  point  is 
probably  decisive  in  favor  of  the  poUcy.  But  if  it  were  not,  it  could  be  added  that  the 
Court  gives  the  miUtary  a  wide  birth  in  regulating  speech.  See  id.;  Greer  v.  Spock, 
supra;  Parker  v.  Levy,  417  U.S.  733  (1974);  Goldman  v.  Weinberger,  475  U.S.  503 
(1986). 

Perhaps  it  would  be  possible  to  respond  that  these  cases  did  not  involve  the 
same  kind  of  content  discrimination,  and  that  the  new  policy  raises  distinctive 
free  speech  concerns  because  it  allows  people  to  be  discharged  for  what  they  say 
(not  just  for  what  they  do).  Perhaps  the  new  poUcy  is  attacking  speech  as  speech, 
because  of  its  effects  on  listeners  --  because  of  its  fear  that  a  mere  statement  of 
homosexuality  (unaccompanied  by  acts)  will  itself  endanger  miUtary  morale. 
Perhaps  there  is  a  special  free  speech  problem  if  speech  is  the  basis  for  discharge 
quite  apart  from  any  conduct  (but  accompanied  only  by  a  "propensity").  Suppose, 
for  example,  that  someone  says  that  he  is  bisexual,  but  denies  homosexual  acts  or 
an  intention  to  engage  in  such  acts.  Apparently  this  person  would  be  subject  to 
discharge.  Indeed  the  Court  has  held  that  content  discrimination  will  be  viewed 
skeptically,  even  in  cases  involving  constitutionally  unprotected  speech.  See 
R.A.V.  v.  St.  Paul,  112  S.  Ct.  2538  (1992).  Perhaps  the  pohcy  involves  a  form  of 
content  discrimination  that  approaches  viewpoint  discrimination,  the  core  first 
amendment  evil. 

This  argument  has  some  force;  but  I  do  not  think  that  it  is  persuasive,  at 
least  in  the  context  of  a  facial  challenge  to  the  poHcy.  There  is  no  impermissible 
content  discrimination  when  the  government  uses  words  as  evidence  of  regulable 
behavior  or  status. ^  This  point  suggests  that  the  question  is  whether  homosexual 
conduct,  as  defined,  is  regulable  behavior  or  status.  If  the  equal  protection 
problem  can  be  overcome,  that  conduct  is  indeed  regulable.  I  conclude  that  the 
free  speech  concern  appears  to  add  Uttle  to  the  equality  issue. 

Congress'  Independent  Constitutional  Duties 

In  general.  So  much  for  predictions  about  likely  analysis  in  the  Supreme 
Court.  In  coming  to  terms  with  the  Court's  doctrine,  it  is  important  to  see  that  the 
Court  defers  to  the  political  branches  partly  because  it  beUeves  that  those  branches 
have  deliberated  independently  on  the  constitutional  question.  See,  e.g.,  Rostker  v. 
Goldberg,  453  U.S.  57  (1981).  An  unfortunate  legacy  of  the  Warren  Court  is  a  beUef 
that  the  Constitution  is  only  for  the  Court,  and  that  the  real  meaning  of  the 
Constitution  is  identical  with  judicial  interpretations  of  the  Constitution.  This 
view  does  a  large  disservice  to  our  constitutional  tradition. 

From  the  beginning  of  the  American  republic,  it  has  been  tinderstood  that 
the  elected  branches  of  government  and  indeed  citizens  themselves  have  a  duty  to 
think  independently  about  what  the  Constitution  means.  Congress,  the  President, 
and  others  are  fully  authorized  to  conclude  that  the  Constitution  affords  more 

^Moreover,   the  distinctions  that  the  policy  makes  in  kinds  of  speech  --  marching  in  gay  parade 
(permissible),  openly  declaring  homosexuality  on  base  (not  permissible)  --  can  be  defended  with 
reference  to  this  "evidentiary"  view.  Cf.  the  discussion  of  selectivity  in  RAV,  supra. 
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protection  than  the  Court  allows.  This  view  is  hardly  exotic;  it  was  stated  by, 
among  others,  James  Madison,  Abraham  Lincoln,  Franklin  Delano  Roosevelt, 
and  Ronald  Reagan.  The  view  fits  congenially  with  the  Court's  own 
acknowledgement  that  because  of  its  limited  factfinding  capacity  and  democratic 
legitimacy,  it  "underenforces"  the  Constitution  --  that  is,  it  extends  constitutional 
protections  less  far  than  it  would  if  it  were  not  constrained  by  the  limits  that  face 
the  judges.  / 

My  basic  point,  then,  is  that  Congress  and  others  are  imder  an  independent 
duty  to  examine  constitutional  aspirations,  and  that  the  Court's  justified  caution 
is  not  conclusive  on  the  rest  of  us. 

In  particular.  These  somewhat  abstract  ideas  apply  directly  to  the 
exclusion  from  the  military  of  people  engaged  in  homosexual  conduct.  I  have 
suggested  that  cxu-rent  courts  would  be  likely  to  uphold  this  policy.  There  are  good 
reasons  for  judges  to  hesitate  in  this  difficult  and  sensitive  area,  one  that  depends 
on  judgments  of  fact  and  value  for  which  courts  are  ill-suited.  Cf.  A.  Bickel,  The 
Least  Dangerous  Branch  (1965)  (discussing  "the  passive  virtues").  But  there  are 
also  good  reasons  for  Congress  and  others  to  be  somewhat  more  aggressive  --  in 
particular,  to  demand  a  very  powerful  showing  that  military  necessity  justifies 
the  current  policy.  I  am  doubtful  that  this  showing  can  be  made.  This  leads  to  the 
conclusion  that  while  courts  would  and  probably  should  uphold  the  policy,  the 
better  view  for  nonjudicial  actors  is  that  the  new  policy  --  or  any  policy  that 
discriminates  on  the  basis  of  sexual  orientation  --  offends  the  equal  protection 
clause.  I  outline  two  different  arguments  in  support  of  this  conclusion,  and  then 
discuss  questions  of  justification. 

1.  Discrimination  ag£iinst  homosexuals  has  many  of  the  characteristics  of 
discrimination  against  blacks,  women,  and  illegitimates.  It  is  usually  a  product 
of  unfounded  fear,  hatred,  and  prejudice.  The  existence  of  these  attitudes  has 
adversely  affected  the  political  power  of  homosexuals,  who  have  had  to  conceal 
their  sexual  orientation.  Of  course  there  is  a  long  and  egregious  history  of 
discrimination  on  the  basis  of  sexual  orientation.  If  women  and  other 
disadvantaged  groups  are  entitled  to  special  protection  under  the  equal  protection 
clause,  the  same  should  be  true  for  homosexuals.  The  equal  protection  clause  has 
come  to  be  understood  as  a  ban  on  discrimination  that  is  irrelevant  to  legitimate 
government  objectives.  For  all  these  reasons,  any  form  of  discrimination  against 
homosexuals  should  be  subject  to  some  form  of  "intermediate  scrutiny.  "^ 

It  is  true  that  in  Bowers  v.  Hardwick.  supra,  the  Supreme  Court  upheld,  as 
against  due  process  challenge,  a  law  forbidding  consensual  homosexual 
relations.  But  the  Bowers  case  involved  the  due  process  clause;  there  was  no  equal 


^See  Ackerman,  Beyond  Carolene  ProducU,  98  Harv.  L.  Rev.  713,  74-46  (1984);  L.  Tribe, 
American  Constitutional  Law  1616-17  (1988);  Note,  The  Constitutional  Status  of  Sexual 
Orientation,  98  Harv.  L.  Rev.  1285  (1985);  Note,  57  S.  Cal.  L.  Rev.  797  (1984).  When  we  are  dealing 
with  the  federal  government,  the  applicable  constitutional  provision  is  the  due  process  clause,  not 
the  equal  protection  clause.  But  the  Supreme  Court  has  held  that  the  due  procses  clause  has  an  equal 
protection  component,  see  Boiling  v.  Sharp,  347  US  497  (1954),  and  I  follow  that  understanding 
here. 
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protection  issue  in  the  case.  It  is  plausible  to  interpret  that  clause  as  embodjdng  a 
presumption  of  respect  for  traditional  practices.  The  due  process  clause  has  often 
been  understood  as  an  effort  to  ssifeguard  tradition  against  new  departures.  By 
contrast,  the  equal  protection  clause  is  directed  against  tradition.  As  against  an 
equal  protection  clause  challenge,  it  is  no  answer  to  say  that  the  practice  at  issue 
is  time-honored  or  safeguarded  by  tradition.  Even  if  we  accept  the  due  process 
ruling  in  Bowers,  that  ruling  has  no  bearing  on  an  equal  protection  challenge. 
See  generally  Sunstein,  Sexual  Orientation  and  the  Constitution,  55  U.  Chi.  L. 
Rev.  1161(1988). 

I  conclude,  then,  that  any  discrimination  on  the  basis  of  sexual  orientation 
must  be  persuasively  justified.  Since  the  existing  policy  plainly  discriminates  on 
the  basis,  the  government  is  under  a  severe  burden. 

2.  Discrimination  on  the  basis  of  sexual  orientation  is  also  a  form  of 
discrimination  on  the  basis  of  sex.  Under  the  policy,  a  woman  can  be  discharged 
for  conduct  that  would  be  unobjectionable  if  it  involved  a  man  rather  than  a 
woman.  This  is  an  explicit  form  of  sex  discrimination.  It  is  therefore  invalid 
unless  it  can  be  persuasively  justified  --  and  this  is  so  even  if  it  is  concluded  that 
discrimination  on  the  basis  of  sexual  orientation,  standing  by  itself,  is 
constitutionally  unobjectionable.  The  key  point  is  that  there  is  general  agreement 
that  sex  discrimination  is  constitutionally  troublesome,  and  the  policy  embodies  a 
form  of  sex  discrimination. 

It  might  be  tempting  to  respond  that  under  the  policy,  men  and  women  are 
really  treated  the  same.  A  woman  involved  with  a  woman  is  penalized  just  like  a 
man  involved  with  a  mem.  But  in  Loving  v.  Virginia,  388  U.S.  1  (1967),  the 
Supreme  Court  rejected  precisely  this  argument  in  invalidating  a  law  forbidding 
miscegenation.  Loving  is  a  powerful  precedent  for  the  view  that  the  policy 
embodies  an  unacceptable  form  of  sex  discrimination.  See  Note,  The 
Miscegenation  Analogy,  98  Yale  L.J.  145  (1988). 

Moreover,  there  is  a  great  deal  of  reason  to  believe  that  the  social  stigma 
applied  to  homosexuality  arises  from  the  ways  in  which  homosexuality 
complicates  traditional  gender  roles.  The  evidence  suggests  that  the  prohibition 
on  homosexual  relations  is  best  seen  as  an  effort  to  insist  on  and  to  rigidity 
"natural  differences"  between  men  and  women,  in  part  by  crisply  separating 
gender  roles.*  Thus  it  has  been  foimd  that  "a  major  determinant  of  negative 
attitudes  toward  homosexuality  is  the  need  to  keep  males  masculine  and  females 
feminine,  that  is,  to  avoid  sex-role  confusion.  .  .  ."^    This  evidence  raises  many 
questions,  but  it  fortifies  the  view  that  discrimination  on  the  basis  of  sexual 
orientation  is  a  form  of  discrimination  on  the  basis  of  sex. 

3.  Questions  of  justification.  The  foregoing  points  suggest  that 
discrimination  on  the  basis  of  sexual  orientation  is  unconstitutional  unless  it  can 


4ld. 

^See  MacDonald  &.  Games,  Some  Characteristics  of  Those  Who  Hold  Positive  and  Negative 

Attitudes  Toward  Homosexuals,  IJ.  Homosexuality  9,  19  (1974). 
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be  supported  by  unusually  strong  justifications.  In  the  context  of  the  current 
policy,  there  are  two  possible  sets  of  justifications.  First,  the  government  might  be 
able  to  invoke  substantial  interests  that  are  independent  of  prejudice.  Second,  the 
government  might  be  able  to  say  that  the  prejudice  itself  justifies  the  policy  --  that 
the  prejudice  is  so  deep  and  severe  that  military  security  requires  a  prohibition  on 
homosexual  conduct.  On  this  view,  military  morale  requires  the  prohibition, 
since  heterosexuals  would  feel  uncomfortable  working  with  known  homosexuals, 
especially  in  close  quarters. 

Most  of  the  justifications  for  the  discrimination  in  the  policy  do  seem 
connected  with  prejudice.  The  policy  is  not  a  neutral  ban  on  sexual  misconduct;  it 
singles  out  homosexual  conduct  for  special  regulation.  No  one  could  object  to  a 
policy  that  banned  sexual  misconduct  or  harassment  of  all  kinds,  and  that  ban 
could  certainly  be  applied  to  stop  unwanted  sexual  attention  from  homosexuals. 
But  this  policy  is  plainly  discriminatory  (though  less  so  than  its  predecessor). 

The  announcement  of  the  new  policy  points  to  concerns  about  "unit  morale, 
unit  cohesion  and  individual  privacy."  These  interests  appear  to  be  based  on  the 
disruption  that  might  occur  if  heterosexuals  were  aware  that  homosexuals    were 
in  the  military  service.*     In  a  careful  and  balanced  discussion  of  the  issue.  Judge 
Richard  Posner  -  a  Reagan  appointee  well  known  for  his  many  conservative 
views  --  concludes  that  the  interests  that  are  independent  of  prejudice  turn  out  to 
be  quite  weak.  See  Richard  Posner,  Sex  and  Reason  (1990).' 

We  are  largely  left,  then,  with  an  argument  that  dislike  and  fear  of  people 
who  engage  in  homosexual  conduct  would  endanger  military  morale  and 
preparedness.  I  cannot  fully  discuss  the  empirical  issues  raised  by  this  complex 
issue,  but  it  does  appear  to  rest  on  some  uncertain  judgments  The  first  point  here 
is  that  the  nature  and  extent  of  prejudice  are  in  part  a  function  of  what  people  in 
positions  of  authority  -  the  President,  the  Congress,  military  officials  -  say  and 
do.  If  public  officials  legitimate  such  prejudice,  it  is  likely  to  continue  and  even  to 
be  fueled;  if  they  object  to  prejudice,  they  may  reduce  it.  Prejudice  against  social 
groups  should  not  be  taken  as  a  simple  "given." 

Moreover,  there  is  reason  to  question  whether  a  nondiscriminatory  policy 
would  threaten  legitimate  military  goals.  As  Judge  Posner  writes,  "Many 


°It  is  possible  to  question  the  rationality  of  some  aspects  of  the  policy.  By  itself  homosexual  status 
is  not  a  basis  for  discharge.  Indeed,  genera!  or  public  knowledge  that  someone  is  a  homosexual  - 
obtained  from,  for  example,  a  statement  pre-registration  —  is  apparently  not  a  basis  for  discharge. 
The  policy  does  not  ban  known  homosexuals  from  service.  Hence  it  does  not  appear  fully 
responsive  to  the  concern  that  known  homosexuals  will  disurb  military  morale. 
'In  the  end  Judge  Posner  advocates  experimentation  in  this  complex  area,  rather  than  wholesale 
elimination  of  any  restrictions  on  homosexuals  or  homosexual  conduct.  Note  also  that  there  may 
be  a  privacy  interest  that  is  somewhat  independent  of  prejudice.  Just  as  a  woman  might  not  want  to 
shower  with  a  man,  or  to  be  in  close  physical  quarters  with  him,  so  too  a  heterosexual  man  might 
not  want  to  shower  with  a  homosexual  man,  or  to  be  in  close  quarters  with  him.  Perhaps  this  is  a 
distinctive  invasion  of  privacy;  perhaps  it  is  not  the  same  thing  as  prejudice.  But  so  long  as 
unwanted  sexual  attention  is  prohibited,  this  interest  does  not  appear  to  jusify  the  discrimination 
in  the  current  policy.  Any  discomfort  of  this  kind  might  be  taken  care  of  through  narrower  means. 
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homosexuals  are  known  to  have  served  in  the  American  miUtary  in  the  Second 
World  War,  the  Korean  War,  and  the  Vietnam  War,  and  studies  of  their  military 
records  show  that  they  did  as  well  on  average  as  the  heterosexuals."  Id.  at  317. 
Judge  Posner  adds  that"[t]he  most  important  reason  for  doubting  that  dropping 
the  ban  on  homosexuals  in  the  military  would  cause  serious  morale  problems  is 
simply  that  a  large  number  of  homosexuals  adready  serve  without  significant 
difficulties."  Id.  at  319.  "  Indeed,  "outside  Great  Britain  and  the  nations  that  once 
were  colonies  of  Great  Britain  ...  a  majority  of  nations  do  not  attempt  to  exclude 
homosexuals  from  their  armed  forces,  including  several  nations  whos  armed 
forces  are  highly  regarded,  such  as  France,  Germany,  Switzerland,  and 
Sweden."  Id.  at  317. 

There  is  a  final  point.  It  is  not  simple  to  distinguish  prejudice  against 
homosexuals  from  prejudice  against  blacks  and  women.  The  military  has 
adjusted  extraordinarily  well  to  desegregation  and  to  the  inclusion  of  women  in  a 
variety  of  important  places.  The  relevant  prejudices  have  weakened  over  time; 
indeed,  it  is  plausible  to  believe  that  they  have  weakened  precisely  because 
principled  lawmakers  have  attacked  rather  than  accommedated  such  views.  This 
point  tends  to  undermine  the  claim  that  in  thinking  about  the  constitutional 
issue,  nonjudicial  bodies  should  find  that  military  interests  --  admittedly  of  the 
highest  order  --  adequately  justify  thr  form  of  discrimination  embodied  in  the 
current  policy. 

Ckmchision 

Perhaps  I  may  be  forgiven  for  ending  with  a  bit  of  constitutional  history. 
James  Madison,  the  most  important  voice  behind  both  the  Constitution  and  the 
bill  of  rights,  came  to  advocate  the  bill  primarily  because  of  its  effects  on  political 
rather  than  judicial  deliberation.  In  his  crucial  letter  to  Jefferson  on  October  17, 
1788,8  Madison  asked,  "What  use,  then,  it  may  be  asked,  can  a  bill  of  rights  serve 
in  popular  Governments?"  His  first  response  was  that  the  "political  truths 
declared  in  that  solemn  manner  acquire  by  degrees  the  character  of  fundamental 
maxims  of  fi-ee  Government,  and  as  they  become  incorporated  with  the  National 
sentiment,  counteract  the  impulses  of  interest  and  passion."  Madison's  second 
response  was  that  when  oppression  came  from  the  government  itself,  "a  bill  of 
rights  will  be  a  good  ground  for  an  appeal  to  the  sense  of  the  community." 

In  Madison's  account,  the  judiciary  was  not  the  principal  vehicle  for 
constitutional  protection.  Notwithstanding  the  unfortunate  post- 1950s  focus  on  the 
Supreme  Court,  constitutional  interpretation  has  traditionally  been  an  obligation 
of  Congress  and  the  President,  and  indeed  of  ordinary  citizens.  This  view  links 
the  constitutionally  inspired  work  of  (among  many  others)  Madison,  Lincoln, 
Roosevelt,  and  Martin  Luther  King.  It  helps  explain  the  fact  that  in  almost  every 
generation  of  American  law,  discriminatory  practices  that  seemed  natural  or 
acceptable  to  most  of  us  have  come  to  be  seen  as  inconsistent  with  the  most  basic 


^See  The  Mind  of  the  Founder  156-160  (Marvin  Meyers  ed.  1981) 
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constitutional  principle,  that  of  equal  citizenship.  It  need  hardly  be  added  that  the 
opportunity  to  defend  one's  country  --  to  lay  one's  life  on  the  line  --  is  an  important 
part  of  that  form  of  equality,  and  that  in  the  United  States,  the  militsu^  has  been  a 
model  for  a  place  in  which  people  are  evaluated  not  for  who  they  are,  but  for  what 
they  do. 

My  conclusion  is  that  the  courts  will  not  "settle"  the  issues  raised  by  the 
new  policy;  on  the  contrary,  they  are  likely  to  uphold  whatever  policy  the  political 
bremches  choose.  But  the  courts'  refusal  to  invalidate  a  discriminatory  policy 
ought  not  to  be  conclusive  for  Congress  and  the  American  citizenry,  who  have 
their  own  independent  duties  to  the  aspirations  of  the  Constitution.  Any 
discriminatory  policy  is  unconstitutional  under  the  best  understanding  of  the 
equal  protection  clause,  and  of  our  historic  commitment  to   equality  under  law. 
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Mr.  Skelton,  Professor  Woodruff. 

STATEMENT  OF  WILLIAM  WOODRUFF,  CAMPBELL  UNIVERSITY 
SCHOOL  OF  LAW,  BUIES  CREEK,  NORTH  CAROLINA 

Mr.  Woodruff.  Thank  you,  Mr.  Chairman,  Let  me  say  at  the 
outset  that  I  am  privileged  to  participate  in  this  discussion  and 
bring  the  perspective  that  I  have  been  asked  to  bring.  I  am  a 
former  army  JAG  officer  and  served  for  some  years,  concluding  my 
assignment  as  the  Chief  of  Army  Litigation  Division.  As  such,  I 
have  had  the  opportunity  to  defend  army  personnel  policies  in  liti- 
gation. And  I  was  asked  to  bring  that  perspective  to  this  particular 
policy  and  analyze  it  from  a  litigation  perspective. 

In  so  doing,  I  find  myself  a  bit  in  an  awkward  position.  I  am 
used  to  defending  these  policies.  That  was  what  I  was  paid  to  do. 
But  I  think  it  is  appropriate  to  bring  that  perspective  to  any  new 
formulation  of  policy,  especially  when  it  is  a  departure  fi-om  a  pre- 
vious policy  and  compare  the  two  in  light  of  the  historical  litigation 
to  sort  of  get  an  idea  of  where  you  have  been  and  where  you  might 
be  going  and  what  sort  of  arguments  can  and  cannot  be  made  in 
connection  with  the  policy. 

In  that  regard,  I  have  several  concerns  with  the  new  policy  that 
in  my  opinion  will  raise  the  litigation  risks.  Predicting  ultimate 
outcome  is  difficult  at  best,  but  I  think  we  can  at  least  measure  rel- 
ative risks. 

Taking  into  consideration  the  well-established  rules  of  deference 
to  military  policy  decisions  clearly  established  by  the  Supreme 
Court,  and  assuming  that  the  Department  of  Justice  vigorously  ad- 
vances all  available  arguments,  I  still  think  the  risks  under  the 
new  policy  are  greater  than  those  under  the  old  and  I  will  summa- 
rize these  briefly  and  can  expound  on  them  during  the  discussion. 
They  are  covered  in  my  prepared  statement. 

First  of  all,  the  most  recent  court  decisions  under  the  old  policy 
have  basically  held  it  was  immune  from  a  first  amendment  attack. 
The  plaintiffs  couldn't  state  a  claim  under  the  first  amendment.  I 
think  the  new  policy  opens  the  door  and  provides  plaintiffs  the  op- 
portunity to  make  a  claim.  The  old  policy  clearly  stated  that  homo- 
sexuality was  incompatible  with  military  service.  The  new  policy 
seems  to  hedge  on  this  point  and  indicates  that  homosexuality  is 
not  incompatible  in  some  circumstances. 

Now,  this  not  only  allows,  Mr.  Chairman,  those  to  argue  that  the 
government  should  then  make  some  particularized  or  individual- 
ized showing  that  an  individual  soldier's  homosexuality  is  incom- 
patible with  military  service  and  make  that  showing  before  a  dis- 
charge will  be  sustained,  but  it  also  has  the  tendency  to  undermine 
the  rational  basis  of  the  policy.  And  undermining  that  rational 
basis  weakens  the  defense  in  the  equal  protection  challenge. 

While  the  new  policy  may  be  a  compromise  among  varying  posi- 
tions, when  tested  in  courts,  it  is  a  rational  basis  that  is  necessary 
to  prevail,  not  a  compromise.  The  old  policy  was  an  exclusion  policy 
that  excluded  a  defined  category.  The  new  policy  does  not  define 
a  category  that  is  excluded.  Instead  it  defines  a  category  that  is 
specifically  permitted  to  serve. 

Now,  this  fundamental  change  in  perspective  invites  courts  to  in- 
terpret and  apply  the  policy  in  a  manner  consistent  with  accommo- 
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dating  homosexuals  and  their  service  rather  than  furthering  com- 
bat effectiveness;  the  normal  approach  for  personnel  policies. 

The  former  policy  did  not  create  any  sort  of  protected  class  or 
category  of  personnel  or  otherwise  establish  any  expectation  of  per- 
sonal privacy  or  accommodation.  The  new  policy  could  be  inter- 
preted to  do  all  of  these.  In  so  interpreting,  the  court  will  then  re- 
quire the  military  to  follow  its  own  regulations  and  extend  these 
intended  benefits  to  the  intended  recipients. 

In  view  of  the  above,  it  is  my  view  that  the  litigation  risks  under 
the  new  policy  considerably  exceed  the  risks  of  the  old  policy.  This 
is  not  to  say  there  are  no  countervailing  arguments.  There  are.  But 
it  does  open  the  door  and  allow  additional  arguments  and  change 
the  nature  of  the  arguments  and  weaken  some  of  the  arguments 
that  have  been  previously  used  to  sustain  the  policy.  Thank  you. 

[The  statement  of  Mr.  Woodruff  follows:] 
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PREPARED  STATEMENT  OF  WILLIAM  A.  WOODRDFF 

I.   Background  of  the  DoD  Homosexual  Exclusion  Policy' 

The  military's  policy,  like  the  Uniform  Code  of  Military 
Justice  and  the  laws  of  the  states  that  criminalize  sodomy,  derives 
from  a  long  history  of  general  condemnation  of  homosexual  conduct. 
Sodomy  was  punished  by  the  ecclesiastic  courts  of  the  early  and 
medieval  church  and  was  made  a  secular  offense  under  a  statute  of 
Henry  VII I. ^  Sodomy  was  held  in  such  opprobrium  that  Blackstone 
referred  to  the  mere  mention  of  sodomy  as  a  "disgrace  to  human 
nature."^  Because  sodomy  was  an  offense  over  which  the  civilian 
courts  had  jurisdiction,  it  was  not  specifically  included  in  the 
military  codes  until  the  18th  century  when  it  became  punishable 
under  the  Laws  Relating  to  the  Government  of  His  Majesty's  Ships, 
Vessels,  and  Forces  by  Sea.*  Similarly,  is  was  not  included  in  the 
early  American  military  codes  because  it  was  punishable  by  the 
civilian  courts  under  the  common  law  adopted  from  England.  During 
World  War  I,  however,  the  Army  prosecuted  sodomy  under  the  "General 
Article"  (art.  96)  of  the  Articles  of  War  of  1916.^  Congress 
included  sodomy  as  a  separate  offense  under  the  Articles  of  War  in 
1920.* 

Early  enlistment  and  discharge  regulations  did  not  mention 
homosexuality  or  sodomy.  Indeed,  they  were  all  very  general  and 
offered  enlistment  to  "[n]one  but  men  of  good  character,  sound  in 
body  and  mind,  of  good  appearance,  and  well  formed  and  fit,  in 
every  particular.  .  .  ."'  After  World  War  I,  Army  regulations 
provided  for  the  discharge  of  soldiers  who  evidenced  "habits  or 
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traits  of  character  which  serve  to  render  retention  in  service 
undesirable,"  or  who  were  "disqualified  for  service,  physically  or 
in  character,  through  [their]  own  misconduct."* 

During  World  War  II,  the  Army  discharged  homosexuals 
administratively.'  In  January  1944,  the  War  Department  issued 
Circular  No.  3,  which  specifically  provided  for  the  disposition  of 
homosexuals.'"  It  reminded  commanders  that  homosexual  conduct  was 
punishable  under  the  Articles  of  War,  but  that  administrative 
separation  often  served  the  military's  best  interests.  The 
circular  distinguished  between  "true  or  confirmed"  homosexuals  who 
were  not  "reclaimable"  and  "first  offenders"  whose  conduct  may  have 
been  influenced  by  drugs,  alcohol,  immaturity,  curiosity,  or  undue 
pressure  by  a  superior."  If  the  "confirmed"  homosexual's  conduct 
was  not  aggravated  by  independent  offenses,  the  circular 
recommended  administrative  discharge  as  the  appropriate  measure, 
otherwise,  court-martial  was  appropriate.'^  "First  offenders"  were 
subject  to  medical  evaluation  and  treatment  and,  depending  upon  the 
success  of  the  treatment  regimen,  were  either  retained  on  active 
duty,  administratively  separated,  or,  if  otherwise  justified, 
court-martialed  for  sodomy." 

By  1950,  Army  Regulation  600-443  provided  for  separation  of 
"[t]rue,  confirmed,  or  habitual  homosexual  personnel,  irrespective 
of  sex.  .  .  ."'*  The  regulation  separated  homosexual  cases  into 
three  different  categories.  A  "Class  I"  case  involved  homosexual 
acts  accompanied  by  some  aggravating  factor  such  as  assault, 
coercion,  or  involvement  of  children.'^   Cases  involving  "true  or 
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confirmed  homosexual  personnel"  who  committed  homosexual  acts 
without  the  aggravating  factors  were  placed  in  "Class  11."^* 
"Class  III"  cases  were  limited  to  "those  rare  cases  wherein 
personnel  only  exhibit,  profess,  or  admit  homosexual  tendencies  and 
wherein  there  are  no  specific  provable  acts.  ..."''  As  might  be 
expected,  the  disposition  of  the  case  depended  upon  the  class  in 
which  it  fell.  Class  I  cases  were  tried  by  general  court- 
martial.'*  Soldiers  in  a  Class  II  category  could  either  accept  an 
undesirable  discharge  or  face  general  court -martial. ''  Class  III 
cases  were  subject  to  involuntary  administrative  separation  if  the 
soldier  declined  a  discharge,  which  could  be  either  general  or 
honorable  depending  upon  the  circumstances.^" 

Over  the  next  two  decades,  personnel  policies  generally 
required  separation  of  homosexuals,  but  continued  to  classify  those 
whom  the  regulations  considered  "reclaimable"  and  permitted  them  to 
serve.  In  1970,  Army  regulations  abandoned  the  "confirmed"  and 
"reclaimable"  classifications  and  were  amended  to  separate  for 
"unfitness"  soldiers  who  committed  homosexual  acts.  Soldiers  who 
merely  had  homosexual  "tendencies"  were  separated  for 
"unsuitability.  "^^ 

Problems  with  the  policies  of  all  three  services  were 
highlighted  in  a  series  of  federal  court  decisions  in  the  late 
1970' s.  Under  the  Air  Force  and  Navy  policies,  it  appeared  that 
commanders  had  authority  to  retain  homosexuals  on  active  duty  under 
"unusual  circumstances."  Neither  service,  however,  defined  what 
circvimstances  were  sufficiently  unusual  to  justify  retention.  The 
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United  States  Court  of  Appeals  for  the  District  of  Columbia  Circuit 
overturned  the  discharges  of  two  homosexual  servicemen  because  they 
were  not  given  an  opportunity  to  demonstrate  that  they  qualified 
for  the  exception. ^^ 

The  Army  policy  fared  no  better.  A  District  Court  in 
Wisconsin  enjoined  the  discharge  of  an  admitted  lesbian  because  the 
Army  policy  prohibiting  service  by  individuals  with  homosexual 
"tendencies"  was  potentially  so  broad  that  it  violated  first 
amendment  and  privacy  rights . " 

In  response  to  these  challenges  and  demonstrated  deficiencies, 
the  Department  of  Defense  assembled  representatives  of  the  services 
to  review  and  revise  the  policy  to  satisfy  constitutional  standards 
and  to  provide  for  a  uniform  policy  throughout  the  Department .  The 
result  of  the  this  effort  was  Department  of  Defense  Directive 
1332.14,  pertaining  to  the  administrative  separation  of  enlisted 
members,  and  Department  of  Defense  Directive  1332.30,  which  governs 
the  separation  of  officers.^*  The  new  policy,  which  was 
promulgated  in  the  waning  days  of  the  Carter  administration, 
addressed  the  deficiencies  of  the  earlier  policies  by  eliminating 
the  "unsuitability"  discharge  for  "homosexual  tendencies"  found 
objectionable  by  the  court  in  benShalom  v.  Secretary  of  the  Army." 
To  insure  consistent  application  among  the  services,  the  policy 
clarified  that  separation  was  mandatory  for  individuals  who  were 
homosexuals  within  the  meaning  of  the  Directive,  thus,  eliminating 
the  undefined  "unusual  circumstances"  that  overturned  the 
discharges  in  Matlovlch  v.    Secretary  of  the  Air  Force^^   and  Berg  v. 
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Claytor.'^''  To  add  clarity,  the  policy  defined  "homosexual"  as  one 
who  "engages  in,  intends  to  engage  in,  or  desires  to  engage  in 
homosexual  acts,"  and  defined  "homosexual  acts"  as  "bodily  conduct, 
actively  undertaken  or  passively  permitted,  between  persons  of  the 
same  sex  for  sexual  satisfaction."^* 

II.   Operation  of  the  Pre-January  1993  Policy 

An  agency's  written  regulation  can  best  be  understood  and 
appreciated  by  examining  the  agency's  own  interpretation  of  its 
regulation.^'  The  homosexual  policy  is  no  exception.  The 
consistent  agency  interpretation  and  application  of  the  policy 
reveals  that  separation  action  will  be  initiated  when,  and  only 
when,  there  is  probable  cause  that  one  or  more  of  the  following 
criteria  exist:  (1)  the  individual  has  engaged  in,  attempted  to 
engage  in,  or  solicited  another  to  engage  in  homosexual  acts;^°  (2) 
the  individual  has  stated  that  he  or  she  is  a  homosexual, -^^  (3)  the 
individual  has  married  or  attempted  to  marry  a  person  known  to  be 
of  the  same  sex."  When  presented  with  probable  cause  that  any  of 
the  above  conditions  exist,  commanders  must  initiate  separation 
proceedings.^^  Service  regulations  provide  the  soldier  with 
certain  rights  in  the  proceedings,  including  the  right  to  notice  of 
the  proceedings,  a  right  to  legal  counsel,  the  right  to  cross- 
examine  witnesses,  the  right  to  present  evidence  and  witnesses,  and 
the  right  to  either  remain  silent  or  testify  in  his  own  behalf.^' 
The  separation  board  must  recommend  discharge  if  it  finds  that  the 
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individual  is  a  homosexual  within  the  meaning  of  the  Department  of 
Defense  Directive. ^^ 

If  the  basis  for  the  separation  proceeding  is  that  the  soldier 
has  engaged  in,  attempted  to  engage  in,  or  solicited  another  to 
engage  in  homosexual  acts,  the  separation  board  may  recommend 
retention  if  they  find  that  the  conduct  in  question  was  a  departure 
from  the  soldier's  usual  behavior,  that  it  is  unlikely  to  recur, 
that  it  was  not  accompanied  by  force  or  coercion,  that  under  the 
circumstances  the  retention  of  the  soldier  is  consistent  with  good 
order,  morale,  and  discipline,  and  that  the  soldier  does  not  desire 
or  intend  to  engage  in  homosexual  acts  in  the  future.  In  other 
words,  if  these  additional  factors  are  present,  the  soldier  is  not 
a  homosexual  within  the  meaning  of  the  Department  of  Defense 
Directive  and  discharge  for  homosexuality  is  not  required.^' 
Similarly,  where  the  basis  of  separation  is  marriage  or  attempted 
marriage  to  a  person  of  the  same  sex,  the  regulation  permits 
retention  if  the  board  determines  that  the  individual  is  not  a 
homosexual  within  the  meaning  of  the  Department  of  Defense 
Directive. 

The  Department  of  Defense  policy  also  requires  separation  of 
those  who  by  their  own  statements  claim  they  are  homosexual,  unless 
the  separation  board  finds  that  they  are  not  homosexuals  within  the 
meaning  of  the  Department  of  Defense  Directive.  The  admission  of 
homosexuality  raises  a  presumption  that  the  individual  has  engaged 
in  or  will  engage  in  homosexual  conduct.^'  To  overcome  the  effect 
of  the  presumption,  the  soldier  bears  the  burden  of  persuading  the 
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separation  authority  that  he  has  not  engaged  in,  does  not  desire  to 
engage  in,  and  does  not  intend  to  engage  in  homosexual  conduct. 
Because  the  definition  of  homosexual  in  the  Department  of  Defense 
Directive  is  tied  to  sexual  conduct  rather  than  to  amorphous 
concepts  of  sexual  tendencies,  preferences,  or  orientation,  the 
policy  presumes  that  one  who  claims  to  be  a  homosexual  will  engage 
in  the  conduct  that  defines  the  class.  The  administrative 
elimination  process,  with  its  panoply  of  rights  and  procedural 
protections,  including  the  right  to  cross-examine  witnesses,  to 
call  witnesses,  and  to  introduce  evidence,  provides  the 
servicemember  with  the  opportunity  to  rebut  the  presumption. 
Discharging  soldiers  based  solely  upon  the  evidentiary  presumption 
that  they  have  or  will  engage  in  homosexual  conduct,  which  arises 
from  their  voluntary  self -identification  as  a  homosexual,  without 
additional  evidence  of  homosexual  conduct  avoids  the  necessity  for 
intrusive  investigations  and  inquiries  into  the  soldiers'  sexual 
practices.  Furthermore,  because  it  is  reasonable  to  believe  that 
homosexuals  will  engage  in  the  conduct  that  defines  the  class, 
discharging  those  who  claim  to  be  homosexuals  serves  the  goal  of 
preventing  the  disruption  and  adverse  impact  upon  unit  readiness, 
morale,  and  discipline  that  homosexual  conduct  within  the  military 
environment  causes . 
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III.  Judicial  Challenges 
Judicial  challenges  to  the  Department  of  Defense  policy  have 
evolved  over  the  years  from  attacks  based  upon  the  process  used  to 
separate  homosexuals,  to  claims  that  the  policy  infringed 
constitutionally  protected  privacy  interests  and  first  amendment 
free  speech  rights,  to  arguments  that  it  violated  the  equal 
protection  component  of  the  fifth  amendment  due  process  clause. 
With  few  exceptions,  these  judicial  challenges  have  been  uniformly 
unsuccessful.  The  long  line  of  judicial  authority  upholding  the 
Department  of  Defense  policy  is  due  in  large  part  to  the 
traditional  deference  the  courts  give  the  militaory  in  managing 
internal  military  affairs.^®  This  deference  is  grounded  in  the 
recognition  that  the  Constitution  gives  the  Executive  and 
Legislative  branches  authority  over  military  affairs  and  that  the 
judiciary  lacks  the  expertise  required  to  make  the  professional 
judgments  needed  to  manage  the  operations  of  the  Armed  Forces.^' 
To  place  the  current  controversy  into  perspective,  however,  a  brief 
review  of  the  judiciary's  involvement  in  the  matter  is  appropriate. 

1 .  Procedural  Due  Process 

Most  of  the  early  challenges  to  the  military's  homosexual 
policy  attacked  the  procedures  employed  to  separate  the  individual 
from  the  service.  In  the  constitutional  sense,  procedural  due 
process  is  triggered  by  the  government's  infringement  of  some 
protected  property  or  liberty  interest.*"  When  protected  interests 
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are  implicated,  the  individual  is  entitled  to  notice  and  an 
opportunity  to  be  heard.  Determining  the  timing,  scope,  and 
formality  of  the  notice  and  hearing,  i.e.,  the  process  that  is  due, 
requires  balancing  competing  private  and  governmental  interests.*^ 

Complicating  the  procedural  due  process  theory  of  plaintiffs 
challenging  expulsion  from  the  military  is  the  fact  that  courts 
have  been  virtually  unanimous  in  holding  that  there  is  no  property 
or  liberty  interest  in  continued  service  in  the  military.*^  Thus, 
discharge  from  the  military  does  not,  in  and  of  itself,  implicate 
constitutional  guarantees  of  procedural  due  process.  Only  if  the 
discharge  falsely  stigmatizes  the  individual  will  notions  of 
constitutional  procedural  due  process  come  into  play.'^-' 
Obviously,  when  a  soldier  voluntarily  proclaims  that  he  is  a 
homosexual  and  is  discharged  according  to  the  established  policy, 
it  simply  cannot  be  said  that  the  military  has  falsely  stigmatized 
the  individual.**  Accordingly,  it  is  now  well  settled  that  the 
homosexual  exclusion  policy  does  not  violate  the  procedural  due 
process  component  of  the  fifth  amendment.*^ 

Though  it  does  not  usually  rise  to  constitutional  levels,  the 
process  employed  to  effect  a  discharge  is,  however,  important  and 
may  confer  on  the  servicemember  procedural  rights  and  protections 
that  a  court  will  enforce.  To  a  large  extent,  the  process  to  which 
a  servicemember  is  due  in  the  administrative  separation  context  is 
determined  by  the  service  regulations  themselves.  In  other  words, 
the  regulations  providing  for  discharge  also  establish  the 
procedural  protections  to  which  the  servicemember  is  due. 


I 


277 


The  courts  have,  of  course,  required  the  military  to  follow 
their  own  regulations  in  conducting  administrative  separations.  In 
fact,  two  of  the  cases  that  scuttled  the  predecessor  to  the  current 
homosexual  policy  dealt  with  claims  that  the  services  failed  to 
follow  their  own  regulations  and  denied  the  plaintiffs  the 
procedural  protections  of  the  regulations.  Both  Berg  v.  Clayton^'' 
and  Matlovich  v.  Secretary  of  the  Air  Force''''  involved  allegations 
that  the  plaintiffs  were  discharged  for  homosexual  activity  without 
being  told  why  their  cases  did  not  come  within  the  "unusual 
circumstances"  exception  to  discharge  contained  in  Navy  and  Air 
Force  regulations.  The  D.C.  Circuit  found  that  the  regulations 
"provided  that  in  cases  of  this  type  a  reasoned  explanation  should 
be  made  for  any  detrimental  action  ordered;  [t]he  whole  system  of 
regulations  is  infused  with  this  concept."'*  The  failure  to 
provide  the  "reasoned  explanation"  required  by  the  regulations 
denied  the  plaintiffs  knowledge  of  the  grounds  for  the  decisions 
and  precluded  the  court  from  exercising  its  proper  function  of 
judicial  review  of  agency  actions.*'  The  discharges  were 
overturned  and  the  cases  were  returned  to  the  services  for  action 
in  conformity  with  the  regulations. 

Prompted  by  the  court's  decision,  the  Department  of  Defense 
revised  the  policy  to  eliminate  the  procedural  vagaries  that 
allowed  the  plaintiffs  to  avoid  discharge. *° 
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2 .   Substantive  Due  Process 

Attacks  on  the  policy  based  on  substantive  due  process  grounds 
have  fared  no  better  than  those  alleging  procedural  due  process 
violations.  Substantive  due  process  requires  that  the  governmental 
policy,  rule,  regulation,  or  action  bear  a  rational  relationship  to 
a  legitimate  government  purpose.^'  If  the  basis  of  the  due  process 
challenge  is  that  the  government  action  infringes  upon 
constitutionally  protected  rights  or  privileges,  whether  enumerated 
or  found  in  penumbras,  the  government  must  show  a  compelling 
interest  rather  than  just  a  rational  basis  to  survive 
constitutional  scrutiny."  Whether  challenged  as  violating  a 
fundamental  right,  denying  homosexuals'  privacy  rights,  or 
infringing  upon  free  speech  guarantees,  with  few  exceptions,  courts 
have  had  no  trouble  determining  that  the  homosexual  policy  did  not 
infringe  protected  rights  and  that  it  bore  a  rational  relationship 
to  a  legitimate  governmental  purpose."  One  court  even  subjected 
the  policy  to  heightened  scrutiny  and  found  that  it  passed 
constitutional  muster.^' 

The  notable  exception  was  the  district  court  in  BenShalom  v. 
Secretary  of  the  Army,^^  a  case  challenging  an  earlier  version  of 
the  policy,  Miriam  BenShalom  was  a  member  of  the  Army  Reserve  who 
admitted  her  lesbianism.  The  Army  had  no  evidence  of  homosexual 
conduct,  other  than  her  profession  of  lesbianism,  and  discharged 
her  for  "homosexual  tendencies"  under  the  earlier  policy.  The 
court   found   that   the   policy   unconstitutionally   infringed 
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BenShalom's  right  to  privacy  in  her  personality,  was  overbroad  in 
violation  of  the  first  amendment,  and  was  arbitrary  and  capricious 
because  the  Army  could  not  establish  a  nexus  between  her  admission 
of  homosexuality  and  her  demonstrated  performance  of  duty.  The 
Army  did  not  appeal  and  BenShalom  was  reinstated," 

In  light  of  the  change  in  the  policy  to  eliminate  the  vague 
"tendencies"  language  and  the  recent  decision  by  the  Seventh 
Circuit  upholding  the  current  policy  in  a  subsequent  suit  brought 
by  BenShalom",  it  is  safe  to  say  that  there  is  little  or  nothing 
left  of  the  district  court's  substantive  due  process/fundamental 
rights  analysis. 

4.   Free  Speech 

While  similar  to  substantive  due  process  analysis  based  upon 
the  exercise  of  fundamental  rights,  claims  that  the  policy  violated 
free  speech  guarantees  have  been  addressed  and  considered  directly 
under  the  First  Amendment  rather  than  through  the  Due  Process 
clause  of  the  Fifth  Amendment.** 

The  Supreme  Court  has  held  that  a  military  commander  may  limit 
speech  that  would  be  protected  in  a  civilian  setting  if  the 
limitation  protects  a  substantial  government  interest  unrelated  to 
the  suppression  of  free  speech.*'  This  formulation  of  the  test 
allows  the  military  a  degree  of  latitude  not  enjoyed  by 
governmental  units  operating  in  civilian  society. 
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The  rights  of  servicemembers  to  speech  must  yield  somewhat 
"'to  meet  overriding  demands  of  discipline  and  duty.  .  .  .'" 
Therefore,  only  "speech  likely  to  interfere  with  these  vital 
prerequisites  .  .  .  for  military  effectiveness  can  be  excluded.  . 
.""  Because  the  courts  found  that  the  statement  of  homosexuality 
placed  the  individual  in  a  class  that  was  defined  by  conduct,  its 
was  the  identity  that  made  the  individual  ineligible  for  further 
service,  not  the  speaking  of  it  aloud."  Accordingly,  free  speech 
claims  have  been  routinely  rejected  by  the  courts. 

While  this  aspect  of  the  policy  has  been  described  as  a 
discharge  based  upon  status,  it  is  important  to  note  that  the 
"status"  is  inextricably  related  to  conduct.  Indeed,  the  policy 
specifically  defined  the  class  "homosexual"  with  relation  to 
homosexual  acts.  If  the  policy  did  not  define  "homosexual"  with 
reference  to  conduct  and  if  homosexuality  was  not  incompatible  with 
military  service,  it  is  only  reasonable  to  conclude  that  a 
discharge  for  making  a  statement  that  merely  identified  that 
individual  as  homosexual  would  raise  free  speech  issues.  The 
identity  —  being  a  homosexual  —  would  no  longer  be  proscribed. 
Acting  on  the  statement,  under  those  conditions,  would  be  taking 
action  based  upon  the  speech  itself  and  would  be  tested  under  First 
Amendment  analysis. 
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3.   Equal  Protection 

It  is  well  settled  that  the  Due  Process  Clause  of  the  Fifth 
Amendment  has  an  equal  protection  component  that  applies  to  the 
federal  government  the  same  standards  that  the  Equal  Protection 
Clause  of  the  Fourteenth  Amendment  applies  to  the  states.*^  Equal 
protection  analysis  tests  the  propriety  of  dispensing  governmental 
benefits  and/or  burdens  based  upon  class  groupings  or  distinctions. 
When  government  action  impacts  similarly  situated  classes 
differently,  equal  protection  review  evaluates  whether  the  class 
distinctions  are  appropriate  means  to  further  the  government  goals. 

Class  distinctions  drawn  along  lines  of  race  or  national 
origin,  or  which  burden  the  exercise  of  fundcimental  rights,  are 
subject  to  strict  scrutiny."  To  withstand  this  level  of  review, 
the  classification  scheme  must  be  necessary  to  further  a  compelling 
governmental  interest."  Classification  schemes  that  do  not 
implicate  fundamental  rights  and  are  not  based  on  race  or  national 
origin  need  only  pass  a  rational  basis  review."  Under  this 
deferential  standard  of  review,  the  courts  will  uphold  the 
challenged  classification  unless  it  is  clear  that  it  bears  no 
rational  relationship  to  any  legitimate  governmental  interest." 
An  intermediate  level  of  review,  sometimes  referred  to  as 
"heightened  scmitiny, "  is  usually  applied  to  gender  and 
illegitimacy  classification  schemes."  Intermediate  or  heightened 
scrutiny  asks  whether  the  "quasi-suspect"  classification  scheme  is 
substantially  related  to  a  legitimate  government  interest. 
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Equal  protection  challenges  to  the  military  homosexual  policy 
initially  argued  that  homosexuality  shared  the  same  characteristics 
as  race  or  national  origin  and  should  be  considered  a  suspect 
class.  While  gathering  some  support  from  individual  judges,*'  the 
final  decisions  of  the  courts  addressing  the  issue  have  unanimously 
concluded  that  homosexuality  is  not  a  suspect  class  and  strict 
scrutiny  of  the  military  policy  is  not  warranted.''"  Furthermore, 
while  at  least  one  court  has  applied  and  upheld  the  policy  under 
heightened  scrutiny,"  no  court  has  ever  held  that  homosexuals  are 
a  "quasi-suspect"  class.  Thus,  equal  protection  challenges  to  the 
policy  must  proceed  under  the  rational  basis  level  of  review. 

Complicating  the  issue  a  bit  is  the  distinction  that  opponents 
of  the  policy  try  to  draw  between  status  and  conduct.  After  the 
Supreme  Court's  decision  in  Bowers  v.  Hardwick''^  upholding 
Georgia's  right  to  criminalize  consensual  homosexual  sodomy 
committed  in  private,  no  one  can  seriously  doubt  the  military's 
right  to  discharge  those  who  engage  in  homosexual  conduct.  The 
Court  found  that  the  right  to  engage  in  homosexual  sodomy  was  not 
"implicit  in  the  concept  of  ordered  liberty"  and  was  not  so  "deeply 
rooted  in  this  nation's  history  and  tradition"  to  immunize  it  from 
state  regulation."  Because  homosexual  sodomy  is  not  a  fundamental 
right  protected  by  the  constitution,  homosexuals  cannot 
legitimately  claim  that  the  military's  policy  burdens  their 
exercise  of  a  fundamental  right.  Furthermore,  the  vast  majority  of 
those  who  were  discharged  for  their  homosexual  activity  have  not 
challenged  the  military's  right  to  exclude  them  for  engaging  in 
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prohibited  sexual  conduct.  Only  four  reported  federal  court 
decisions  since  1978  have  dealt  with  discharges  for  homosexual 
conduct  where  the  evidence  of  homosexual  conduct  came  from  other 
than  admissions  of  the  servicemember."  The  majority  of  federal 
cases  have  dealt  with  discharges  that  were  based  upon 
servicemembers '  admissions  of  homosexuality  without  extrinsic 
evidence  of  homosexual  conduct." 

Thus,  the  real  controversy  surrounding  the  Department  of 
Defense  policy  arises  over  the  discharge  of  those  whose 
homosexuality  is  revealed  solely  through  their  own  admissions  and 
statements  absent  any  extrinsic  evidence  of  homosexual  acts. 
Critics  claim  that  this  creates  a  status-conduct  dichotomy  and  that 
discharges  based  upon  mere  admissions  of  homosexuality  punish 
individuals  because  of  their  sexual  orientation  without 
demonstrating  any  adverse  impact  on  militairy  discipline,  morale, 
and  combat  effectiveness.'*  Court  challenges  under  equal 
protection  on  this  ground  raise  two  major  issues;  (1)  what  level  of 
scrutiny  should  apply  to  the  policy;  and  (2)  can  the  policy 
withstand  the  appropriate  level  of  scrutiny? 

As  to  the  first  question,  the  answer  is  clear:  every  court  to 
finally  rule  on  the  issue  has  held  that  the  rational  basis  test 
applies."  There  is  no  authority  for  the  proposition  that  those 
who  claim  to  be  homosexuals  are  entitled  to  suspect  or  quasi- 
suspect  class  treatment."  While  homosexuals  often  make  such 
claims,  the  courts  are  uniform  in  rejecting  them. 
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The  answer  to  the  first  question  then  defines  how  the  court 
should  proceed  on  the  second  question.  Because  fundamental  rights 
or  suspect  classes  are  not  involved,  the  rational  basis  test  is  the 
appropriate  standard  of  review.  Here,  the  weight  of  authority  is 
clearly  on  the  side  of  the  military.  Until  recently,  every  court 
to  evaluate  the  policy  under  the  rational  basis  test  has  held  that 
the  regulation  does  not  violate  equal  protection  principles."  In 
two  recent  cases,  Pruitt  v.  Cheney^  and  Meinhold  v.  United  States 
Dep' t  of  Defense^^ ,  courts  have  departed  from  the  weight  of 
judicial  authority. 

In  Pruitt  V.  Cheney'^  Dusty  Pruitt,  a  member  of  the  Army 
Reserve,  was  discharged  for  homosexuality  after  she  disclosed  in  an 
interview  with  the  Los  Angeles  Times  that  she  was  a  lesbian  and  had 
exchanged  marriage  vows  with  other  women  on  two  occasions.  Before 
the  district  court,  Pruitt  claimed  that  the  discharge  violated  her 
"First  Amendment  rights  to  freedom  of  speech  and  association.  .  ." 
and  her  "Fifth  Amendment  right  to  due  process  of  law  in  that  her 
promotion  .  .  .  was  suspended  in  violation  of  the  military's  own 
regulations.""  After  exhausting  her  administrative  remedies,  she 
moved  for  summary  judgment  and  submitted  various  exhibits  in 
support  of  the  motion.  The  Army  opposed  the  motion  and  filed  its 
own  motion  to  dismiss  and  supported  it  with  exhibits.  In  ruling  on 
the  motions,  the  court  considered  the  Army  regulation  under  which 
Pruitt  was  discharged,  the  record  of  her  discharge  proceedings,  a 
copy  of  the  newspaper  article  disclosing  her  homosexuality,  and 
various  other  documents  submitted  by  the  parties.    The  court 
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rejected  plaintiff's  claim  that  the  policy  violated  the  first 

amendment.   After  rejecting  the  plaintiff's  contention  that  the 

discharge  penalized  her  for  engaging  in  protected  speech,  the  court 

turned  to  the  justification  of  the  policy  as  contained  in  the 

regulation  and  noted  that  it  was  reasonable  to  conclude  that  the 

presence  of  an  admitted  homosexual  would  have  the  same  adverse 

effect  on  morale  as  the  presence  of  one  who  engages  in  homosexual 

acts.   The  court  also  recognized  that  one  who  claims  to  be  a 

homosexual  could  reasonably  be  expected  to  engage  in  the  conduct 

that  defines  the  class.   Accordingly,  the  court  entered  judgment 

denying  plaintiff's  motion  and  dismissing  her  action.** 

On  appeal,  Pruitt  abandoned  her  Fifth  Amendment  due  process 

claim*^  but  pursued  her  First  Amendment  challenge  and  raised  for 

the  first  time  an  equal  protection  claim.   The  court  had  little 

difficulty  rejecting  the  First  Amendment  claim: 

[Appellant]  is  free  under  the  regulation  to  say  anything 
she  pleases  about  homosexuality  and  about  the  Army's 
policy  toward  homosexuality.  She  is  free  to  advocate 
that  the  Army  change  its  stance;  she  is  free  to  know  and 
talk  to  homosexuals  if  she  wishes.  What  [appellant] 
cannot  do,  and  remain  in  the  Army,  is  to  declare  herself 
to  be  a  homosexual.  Although  that  is,  in  some  sense 
speech,  it  is  also  an  act  of  identification.  And  it  is 
the  identity  that  makes  her  ineligible  for  militairy 
service,  not  the  speaking  of  it  aloud.*' 

In   addressing   the   equal   protection   claim,   the   court 

acknowledged  that  while  "Pruitt 's  complaint  contained  general 

allegations  that  the  regulation  requiring  her  discharge  was 

unconstitutional,  she  did  not  articulate  an  equal  protection 

claim."*'    The  court  noted,  however,  that  the  district  judge 

dismissed  the  case  for  failure  to  state  a  claim  under  Fed.  R.  Civ. 
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p.  12(b)(6)  and  that  he  should  have  examined  the  complaint  more 
thoroughly  to  determine  if  an  equal  protection  claim,  or  any  other 
possible  claim,  existed  before  granting  the  Army's  motion.**  The 
appellate  court  remanded  the  case  to  the  district  court  for 
consideration  of  the  policy  under  equal  protection  analysis .  The 
case  is  still  pending. 

While  the  Prultt  court  did  not  finally  decide  the  issue  and 
merely  remanded  the  case  so  the  litigants  could  develop  a  complete 
record,  it  ignored  the  teachings  of  the  Supreme  Court  and  invited 
lower  courts  to  involve  themselves  in  military  affairs  to  a  much 
greater  degree  than  ever  before.  Despite  the  lip  service  paid  to 
the  principle  of  deference  to  military  decision  making,  the  court 
distinguished  precedent  and  created  a  new  level  of  review  called 
"active  rational  basis  review. "  Under  this  standard,  the  military 
seems  to  be  required  to  produce  expert  witnesses  and  social  science 
data  to  justify  its  personnel  policies  even  when  based  upon 
professional  military  judgment.  This  sends  a  message  to  the  lower 
courts  that  the  military  homosexual  policy  is  fair  game  for  judges 
to  second  guess.  Even  though  Prultt  is  still  pending  in  the 
district  court,  the  impact  of  the  Ninth  Circuit's  opinion  was 
apparent  in  Judge  Hatter's  opinion  in  Meinhold  v.  United  States 
Department   of  Defense.^^ 

Keith  Meinhold  was  a  twelve-year  Navy  veteran  who  in  1992 
declared  his  homosexuality  on  a  national  news  program.  The  Navy 
did  what  the  Department  of  Defense  policy  requires  in  such 
situations  and  instituted  separation  proceedings  to  determine  if 
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Meinhold  was  a  homosexual  within  the  meaning  of  the  policy. 
Because  the  policy  presumes  that  one  who  claims  to  be  a  homosexual 
will  engage  in  the  conduct  that  defines  the  class  and  because 
Meinhold  did  not  seek  to  rebut  that  presumption,  as  he  had  the 
right  and  opportunity  to  do,  the  administrative  proceedings 
concluded  that  he  was  in  fact  a  homosexual  (i.e.,  one  who  "engages 
in,  desires  to  engage,  or  intends  to  engage  in  homosexual  acts"'") 
and  discharged  him  from  the  Navy.  After  his  discharge,  Meinhold 
brought  suit  in  the  district  court  challenging  his  discharge  and 
seeking  reinstatement.'^  On  cross  motions  for  siammary  judgment, 
the  court  found  that  the  policy  violated  Meinhold 's  right  to  equal 
protection,  made  the  preliminary  injunction  reinstating  him 
permanent,  and  enjoined  the  Department  of  Defense  from  "discharging 
or  denying  enlistment  to  any  person  based  on  sexual  orientation  in 
the  absence  of  sexual  conduct  which  interferes  with  the  military 
mission  of  the  Armed  Forces."'^ 

The  course  of  the  Meinhold  litigation  illustrates  the 
hostility  toward  the  policy  that  the  Prultt  decision  implicitly 
encouraged.  Early  in  the  litigation  Meinhold  moved  the  court  for 
a  preliminary  injunction  reinstating  him  on  active  duty  pending  the 
disposition  of  his  case  on  the  merits.  The  court  granted  that 
motion.  It  is  important  to  note  that  the  injunction  did  not  seek 
to  prevent  the  Navy  from  discharging  Meinhold;  he  had  been 
discharged  before  he  filed  his  suit  and  petition  for  preliminary 
relief.  Ordinarily,  enjoining  the  military  from  discharging 
someone  does  not  qualify  for  injunctive  relief.'^   The  courts  are 
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virtually  uniform  in  holding  that  discharge  does  not  constitute 
irreparable  harm  sufficient  to  justify  interfering  with  military 
administrative  decisions.'*  Even  if  the  servicemember  is 
discharged  and  subsequently  wins  reinstatement,  the  award  of  back 
pay  and  benefits  makes  the  person  whole  and  corrects  any  harm. 
While  enjoining  a  pending  discharge  is  rare,  requiring 
reinstatement  after  a  discharge  pending  a  challenge  to  an 
administrative  separation  is  unheard  of . 

The  Meinhold  preliminary  injunction  is  even  more  unusual 
because  it  was  not  decided  on  the  merits  of  the  issue  and  was 
entered  in  clear  violation  of  Rule  65,  Fed.  R.  Civ.  P.  Plaintiff 
claimed  the  government's  brief  in  opposition  to  the  motion  for  a 
preliminary  injunction  exceeded  the  page  limit  established  by  local 
court  rule  and  moved  to  strike  the  brief.  Despite  the  fact  that 
Rule  65(a)(1),  Fed.  R.  Civ.  P.,  requires  a  hearing  before  issuance 
of  a  preliminary  injunction,"  the  court  granted  the  plaintiff's 
motion  to  strike  the  government's  brief  and  granted  the  preliminary 
injunction  without  conducting  a  hearing  or  otherwise  considering 
the  government's  opposition.'* 

The  same  hostility  is  evident  in  the  final  decision  of  the 
court.  The  parties  filed  cross-motions  for  summary  judgment.  The 
government  relied  initially  upon  the  Department  of  Defense  response 
to  the  General  Accounting  Office  audit  of  the  homosexual  policy  to 
support  its  motion.  In  response  to  plaintiff's  motion  for  summary 
judgment  and  in  reply  to  plaintiff's  opposition  to  the  government's 
motion,  the  government  submitted  affidavits  from  various  Navy  and 
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Department  of  Defense  officials.^'  Plaintiff  objected  to  the 
submission  of  affidavits  as  part  of  the  government's  reply  brief 
and  moved  to  strike  the  affidavits.  The  court  did  not  rule  on  the 
plaintiff's  motion  to  strike,  but  said  that  the  only  evidence 
offered  by  the  Navy  in  support  of  the  policy  was  the  General 
Accounting  Office  report.'*  The  court  simply  ignored  the  very 
evidence  that  it  claimed  was  required  to  justify  the  policy. 

The  intended  impact  of  Pruitt  was  evident  in  the  court's 
evaluation  of  the  policy.  The  court  cited  Pruitt  for  the 
proposition  that  to  withstand  analysis  the  government  "must 
establish,  through  a  factual  record,  that  its  policy  is  rationally 
related  to  its  permissible  goals.""  The  court  also  relied  upon 
Pruitt  for  the  rule  that  "[i]n  determining  whether  the  policy  is 
rationally  related,  the  court  cannot  merely  defer  to  the  'military 
judgment'  as  the  rationale  for  the  policy  —  the  court  must 
consider  the  factual  basis  underlying  the  'military  judgment .' "'°° 
With  the  exception  of  a  reference  to  Watkins  v.  United  States 
Army'  for  the  proposition  that  Meinhold  was  excused  from  the 
requirement  to  exhaust  administrative  remedies  and  a  cite  to  the 
dissenting  opinion  of  Justice  Brennan  in  Michael  H.  v.  Gerald 
D.,'°^  Pruitt  was  the  only  legal  authority  cited  by  the  district 
court. 

The  judge  viewed  Pruitt  as  requiring  the  Navy  to  establish 
through  studies  and  witnesses  a  factual  basis  for  its  policy.'" 
In  addition  to  ignoring  the  very  evidence  he  claimed  was  required 
to  satisfy  Pruitt,    Judge  Hatter  also  ignored  clear  Supreme  Court 
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precedent  that  holds  the  military  is  a  "specialized  society 

separate  from  civilian  society  .  .  .  [with]  laws  and  traditions  of 

its  own."'"*   In  his  rush  to  impose  his  view  of  what  personnel 

policies  best  enable  the  military  to  fight  and  win  wars.  Judge 

Hatter  forgot  that  over  40  years  ago  the  Supreme  Court  held  that 

"judges  are  not  given  the  task  of  running  the  Army  .  .  .;  [ojrderly 

government  requires  that  the  judiciary  be  .  .  .  scrupulous  not  to 

interfere  with  legitimate  Army  matters  .  .  .  ."'"^   jf  ^he  court 

can  be  excused  for  not  adhering  to  cases  decided  over  40  years  ago, 

there  is  certainly  no  excuse  for  ignoring  more  recent  admonitions 

by  the  Supreme  Court  that  federal  judges  are  "ill-equipped  to 

determine  the  impact  upon  discipline  that  any  particular  intrusion 

upon  military  authority  might  have."'"*    Judge  Hatter  also 

overlooked  the  Supreme  Court's  instruction  that  a  challenged 

classification  subject  to  rational  basis  review  "does  not  violate 

the  Equal  Protection  Clause  'if  any  state  of  facts  reasonably  may 

be  conceived  to  justify  it.'"'°^   He  also  ignored,  the  Supreme 

Court's  clear  explanation  of  what  quantum  of  evidence  was  required 

to  justify  a  military  regulation  that  infringed  upon  constitutional 

rights : 

But  whether  or  not  expert  witnesses  may  feel  that  . 
.  exceptions  to  .  .  .  [the  military  policy]  are 
desirable  is  quite  beside  the  point.  The  desirability  of 
.  regulations  in  the  military  is  decided  by  the 
appropriate  military  officials,  and  they  are  under  no 
constitutional  mandate  to  abandon  their  considered 
professional  judgment.'"' 

The  Supreme  Court's  instruction  on  this  issue  is  clear: 

instead  of  requiring  the  military  to  justify  a  challenged  policy  by 
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producing  social  science  data,  expert  witnesses,  and  other  factual 
material  as  Pruitt  implied  and  Meinhold  required,  the  Supreme  Court 
direct  lower  courts  to  defer  to  "appropriate  military  officials" 
who  are  expected  to  use  their  "considered  professional  judgment"  in 
discharging  their  responsibilities."" 

The  Meinhold  court,  however,  circumvented  this  test  by 
refusing  to  accept  the  proposition  that  the  issue  was  one  of 
military  judgment.  In  fact,  the  judge  actually  claimed  that  the 
military's  own  scientific  and  sociological  information  refuted  the 
policy. "°  The  court  then  selectively  quoted  from  a  1957  Navy 
report,  two  papers  concerning  the  relationship  between  homosexuals 
and  military  security  and  suitability,  a  memo  prepared  by  a  Navy 
admiral,  and  news  service  accounts  of  the  Canadian  and  Australian 
political  decisions  to  change  their  policy."^  The  court  also 
referred  to  the  declaration  of  a  former  Assistant  Secretary  of 
Defense  who  now  believes  that  the  policy  is  no  longer 
justified.''^  Based  upon  the  opinions  expressed  in  these 
documents,  the  court  concluded  that  the  policy  was  "based  upon 
cultural  myths  and  false  stereotypes.""^ 

In  an  area  where  the  Supreme  Court  has  consistently  cautioned 
courts  to  grant  deference,  the  Meinhold  court  proceeded  to 
substitute  its  judgment  for  the  professional  judgment  of  the 
military  and  civilian  officials  with  responsibility  over  the  Armed 
Forces .  The  court  placed  great  weight  on  the  opinions  of  those  who 
favored  a  change  in  the  policy  and  refused  to  even  consider  the 
declarations  and  affidavits  of  Defense  Department  officials  who  are 
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charged  with  the  responsibility  of  training,  maintaining,  and 
employing  the  Armed  Forces.  Obviously,  opinions  can  and  do  differ 
significantly  on  this  subject.  It  is  not  the  province  of  a 
district  judge,  however,  to  pick  his  favorite  opinion  and  render 
judgment  on  that  basis.  With  a  quintessential  military  issue  such 
as  the  composition  of  the  Armed  Forces,  courts  faced  with  divergent 
views  must  defer  to  the  judgment  of  those  charged  under  our 
constitutional  system  of  government  with  responsibility  for 
military  affairs."'' 

In  the  final  analysis,  the  Meinhold  decision,  as  well  as  its 
progenitor  Pruitt,  are  aberrations.  They  are  out  of  step  with  the 
rest  of  the  judiciary.  The  fact  that  both  courts  had  to  stray  so 
far  from  the  established  principles  of  judicial  involvement  in 
military  affairs  to  reach  their  respective  judgments  reveals  their 
suspect  nature.  Even  with  these  decisions,  the  oveirwhelming  weight 
of  authority  still  affirms  the  constitutionality  of  the  military 
policy. 

IV.   Analysis  of  the  New  Policy 

Any  change  in  policy  requires  a  reevaluation  to  determine  how 
the  new  policy  will  fare  when  subjected  to  judicial  review. 
Assessing  the  relative  litigation  risks  requires  careful  review  of 
the  policy  revisions  and  application  of  the  review  standards 
applied  by  the  courts.  Testimony  before  both  the  Senate  and  the 
House  of  Representatives  in  recent  days  indicates  that  the  new 
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policy  is  essentially  a  re-publication  of  the  previous  policies 
with  only  a  few  relatively  minor  changes.  Upon  close  analysis, 
however,  the  new  policy  has  some  characteristics  that  will  raise 
some  issues  and  arguments  that  the  old  policy  either  avoided  or 
were  settled  in  the  policy's  favor. 

On  balance,  the  new  policy  is  not  a  stronger  and  more 
defensible  policy  than  the  one  it  replaces.  An  analysis  of  the  new 
policy's  goals  and  perspective,  as  well  as  its  structure  and 
operation  reveals  several  significant  weaknesses. 

1 .   Policy  Goals  and  Perspectives 

Military  personnel  policies  are  normally  developed  to  further 
military  interests  in  unit  cohesion,  combat  readiness,  and  other 
such  factors .  Because  personnel  policies  seek  to  build  a  combat 
ready  force,  they  have  their  goal  and  perspective  oriented  toward 
the  needs  of  the  military  and  the  accomplishment  of  the  military 
mission.  Ambiguities  and  vagaries  that  arise  can  then  be  resolved 
consistent  with  the  underlying  goals  and  perspectives.  This  "needs 
of  the  military"  perspective  underlies  the  former  homosexual 
policy. 

The  new  policy,  however,  seems  to  depart  from  this 
perspective.  According  to  the  President's  speech  announcing  the 
policy,  as  well  as  news  reports,  and  the  testimony  from  Department 
of  Defense  witness  who  developed  the  new  policy,  the  goal  of  the 
policy  change  was  to  find  a  way  to  allow  homosexuals  to  serve  in 
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the  military  if  they  adhered  to  strict  rules  of  conduct.  The 
President  noted  that  his  new  policy  furthers  individual  privacy  and 
associational  rights  of  homosexuals  who  wish  to  serve  in  the 
military.  Some  White  House  background  briefers  reported  that  the 
policy  created  a  "zone  of  privacy"  for  certain  aspects  of  soldiers' 
lives.  The  President  and  the  Service  Chiefs  opined  that  the  new 
policy  would  not  hinder  unit  readiness  and  cohesion,  but  neither 
did  they  say  the  purpose  of  the  policy  was  to  enhance  readiness  and 
cohesion.  Clearly,  the  new  policy  was  aimed  at  permitting  or 
accommodating  service,  even  if  to  a  limited  extent,  of  individuals 
who  were  heretofore  excluded.  With  this  as  a  basic  perspective  or 
intent  of  the  policy,  courts  faced  with  resolving  ambiguities  or 
inconsistencies  in  the  policy  language  will  feel  free  to  interpret 
those  inconsistencies  to  further  the  policy  goals  and  perspectives. 

2.   Policy  Structure 

Normally,  military  personnel  policies  identify  the  class  or 
category  that  military  judgment  and  expertise  has  determined  is 
inimicable  to  the  military's  legitimate  needs  for  cohesion, 
readiness,  combat  effectiveness,  and  good  order  and  discipline  and 
excludes  the  category  from  service.  This  allows  the  military  to 
manage  accessions  by  category  rather  than  making  individualized 
personnel  decisions  on  everyone  who  wants  to  enlist. 

The  new  policy,  however,  takes  a  different  approach.  It  does 
not  define  or  identify  the  category  "homosexual"  as  defined  by  the 
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previous  policy.  Nor  does  it  clearly  state  the  basis  of  the  old 
policy  that  "homosexuality  is  incompatible  with  military  service." 
Instead,  the  new  policy  creates  a  new  category  of  "homosexual 
orientation"  and  declares  that  this  is  not  a  bar  to  service. 
Unlike  the  old  policy  that  excluded  a  class  defined  by  conduct,  the 
new  policy  specifically  provides  that  the  new  class  does  not 
possess  any  disqualifying  characteristics  as  a  class.  It  then 
declares  that  orientation  is  a  personal  and  private  matter  and  is 
not  a  bar  to  service.  This  represents  a  new  and  different  approach 
to  military  personnel  accession  policies  and,  as  will  be  seen, 
creates  significant  legal  issues  that  open  new  avenues  of  attack. 

3.   Policy  Operation 

Secretary  Aspin,  the  Service  Chiefs,  and  the  Department  of 
Defense  General  Counsel  repeatedly  stated  in  their  testimony  that 
the  new  policy  is  the  same  as  the  old  policy  in  operation.  In 
fact,  the  General  Counsel  and  the  Chairman  of  the  Working  Group 
testified  that  the  new  policy  was  different  in  only  three 
relatively  minor  respects :  ( 1 )  under  tho  new  policy  recruits  would 
not  be  asked  if  they  were  homosexual;  (2)  criminal  investigation 
resources  could  only  be  used  when  there  were  allegations  of 
criminal  misconduct;  and  (3)  commanders  could  not  investigate 
administrative  grounds  for  discharge  absent  credible  information 
that  a  basis  for  discharge  exists.  They  also  recognized  that  the 
old  policy  was  based  upon  conduct  and  did  not  discriminate  based 

28 


296 


upon  sexual  orientation  and  neither  does  the  new  policy. 
Accordingly,  the  new  policy  purportedly  discharges  soldiers  who 
engage  in  or  attempt  to  engage  in  homosexual  acts  or  who  solicit 
others  to  engage  in  homosexual  acts  on  the  same  basis  as  the  old 
policy.  Similarly,  the  discharge  for  marriage  or  attempted 
marriage  appears  to  be  the  scune  between  the  two  policies.  The  new 
policy  also  has  a  provision  that  discharges  individuals  for  making 
a  statement  that  he  or  she  is  homosexual. 

A.   Accession  Policy 

While  not  explicitly  required  by  DoD  Dir.  1332.14,  enlistment 
forms  contained  a  question  asking  recruits  whether  they  were 
homosexual  and  then  defined  homosexual  as  engaging  in,  intending  to 
engage  in,  or  desiring  to  engage  in  homosexual  acts.  Both  the 
interim  policy  announced  the  end  of  January  1993  and  the  new  policy 
eliminate  questioning  recruits  about  their  sexual  conduct.  The  new 
policy  requires  that  prospective  servicemembers  be  advised  of  both 
accession  and  separation  policy.  The  new  policy  does  not,  however, 
contain  a  statement  of  just  what  information  prospective 
servicemembers  will  receive. 

The  concept  of  not  asking  recruits  whether  they  were 
homosexual  has  generated  a  considerable  amount  of  controversy 
during  the  public  debate.  There  are,  however,  some  good  reasons 
for  not  asking  the  question. 
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First,  giving  prospective  servicemembers  clear  statement  of 
the  policy  that  informs  them  that  homosexuality  is  incompatible 
with  military  service  and  explains  the  separation  criteria  will  put 
them  on  notice  of  the  policy.  If  they  are,  in  fact,  homosexual  and 
enter  the  service  is  spite  of  the  clear  statement  of  policy  they 
would  probably  have  been  less  than  candid  in  responding  to  the 
question.  Thus,  the  question  would  not  have  been  a  valid  screening 
device . 

Second,  many  young  men  and  women  who  enter  the  military  do  not 
know  that  they  are  or  will  become  homosexual  at  the  time  they 
enlist.  They  honestly  answer  the  question  by  denying  homosexuality 
and  enter  service.  Only  after  entering  service  do  they  realize 
they  are  homosexual.  Again,  the  question  is  not  a  valid  screening 
device. 

Replacing  an  unreliable  screening  criteria  with  a  clear 
statement  of  the  policy  is  probably  a  more  reliable  screening 
device  and  may  serve  the  military's  purpose  better  than  prior 
practices . 

2.   Discharge  Policy 

While  both  the  old  policy  and  the  new  policy  discharge 
soldiers  for  making  statements  that  they  are  homosexuals,  the 
theoretical  basis  of  the  discharge  differs  in  the  new  policy. 
Under  the  old  policy,  a  claim  or  statement  by  the  individual  that 
he  or  she  was  homosexual  raised  a  presumption  that  the  individual 
engaged  in  or  intended  to  engage  in  the  conduct  that  defined  the 
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class.  The  class  definition  embodied  in  the  policy  provided  the 
basis  that  justified  the  presumption.  If  the  individual  failed  to 
rebut  the  presumption,  discharge  was  warranted  because  the  conduct 
that  could  reasonably  be  expected  to  occur  would  harm  unit 
cohesion,  discipline,  and  readiness. 

Court  cases  challenging  the  discharge  of  individuals  who  claim 
to  be  homosexual  without  extrinsic  evidence  of  homosexual  acts  has 
been  uniformly  sustained  in  the  face  of  First  Amendment  challenges. 
The  courts  have  found  that  the  statement  is  not  "speech"  protected 
by  the  First  Amendment,  but  that  it  is  an  act  of  identification 
with  a  class  that  is  defined  by  its  conduct.  The  obvious 
connection  between  the  class  identification  and  the  conduct  that 
defines  the  class  was  sufficient  to  avoid  any  First  Amendment 
issues.  In  this  regard,  the  former  policy  had  a  "status" 
component,  but  the  "status"  was  inextricably  linked  to  prohibited 
conduct.  There  was  no  conduct-status  dichotomy  that  could  support 
the  argument  that  the  discharge  was  based  merely  upon  the  act  of 
speaking  and  thus  invoke  First  Amendment  analysis . 

The  new  policy  abandons  this  accepted  and  well-established 
basis.  Because  the  new  policy  does  not  define  "homosexual"  as  a 
class,  but  does  define  "homosexual  orientation"  and  state  that 
these  class  members  are  not  barred  from  serving,  the  statements 
discharge  provision  resurrects  and  breathes  new  life  in  the  First 
Amendment-  argioments . 

The  new  policy  tries  to  avoid  this  by  claiming  that  a 
statement  that  an  individual  is  homosexual  is  "homosexual  conduct." 
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The  failure  to  define  "homosexual,"  however,  leaves  a  questions  as 
to  just  what  is  meant  by  the  statement.  Additionally,  since 
"homosexual  orientation"  is  a  defined  class  that  is  specifically 
allowed  to  serve,  a  statement  by  a  soldier  that  merely  acknowledges 
being  a  homosexual  does  not  necessarilv  lead  to  the  reasonable  and 
rational  conclusion  that  he  engages  in  homosexual  conduct.  It 
could  merely  be  an  identification  with  the  class  "homosexual 
orientation,"  a  class  specifically  allowed  to  serve.  Thus,  the 
basis  for  the  rebuttable  presumption  is  destroyed  as  the  link 
between  "status"  and  "conduct"  is  severed. 

This  actually  creates  a  status-conduct  dichotomy  that  the 
courts  found  did  not  exist  under  the  old  policy.  In  other  words, 
we  now  have  a  "status"  that  is  not  defined  by  or  inextricably 
linked  to  prohibited  conduct.  Now,  courts  will  be  willing  to 
examine  the  statement  under  the  First  Amendment  and  will  sustain 
the  discharge  only  if  we  establish  that  the  limitation  on  the 
soldiers  right  to  speak  is  "no  more  than  is  reasonably  necessary  to 
protect  the  substantial  governmental  interest."'^' 

Merely  decreeing  that  making  such  a  statement  is  "homosexual 
conduct"  does  not  change  the  substance  of  the  matter.  It  is  still 
speech  that  is  arguably  unrelated  to  conduct.  The  courts  will  most 
likely  recognize  that  a  claim  to  be  a  homosexual  could  just  as 
likely  be  a  claim  to  be  a  member  of  a  protected  class,  homosexual 
orientation,  rather  than  an  indication  that  the  individual  will 
engage  in  prohibited  conduct.  Because  the  policy  itself  creates 
the  protected  class  and  was  intended  to  "end  discrimination  based 
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upon  orientation,"  the  courts  will  probably  evaluate  the  statements 
discharge  under  a  First  Amendment  analysis  and  require  us  to  show 
why  speech  claiming  to  be  a  member  of  a  protected  class  must  be 
restricted  to  protect  a  substantial  governmental  interest. 

Another  difference  between  the  old  policy  and  the  new  version 
portends  problems  for  discharge  based  upon  homosexual  acts .  As 
noted  above,  the  new  policy  apparently  retains  the  concept  that 
homosexuality  is  incompatible  with  military  service.  The  Service 
Chiefs  essentially  agreed  with  this  proposition  and  the  memo  from 
the  Attorney  General  states  that  "[t]he  policy  reiterates  the  prior 
Defense  Department  view  that  'homosexuality  is  incompatible  with 
military  service  because  it  interferes  with  the  factors  critical  to 
combat  effectiveness.'"  Unfortunately,  the  Secretary  of  Defense's 
memo  contains  the  statement  that  "as  a  general  rule"  homosexuality 
is  incompatible  with  military  service.  When  pressed  during 
hearings  before  the  Senate  Armed  Services  Committee,  the  DoD 
General  Counsel  refused  to  concede  that  the  new  policy  actually 
adopted  the  entire  concept  in  the  old  policy  and  she  insisted  on 
retaining  the  "general  rule"  qualification. 

Retention  of  this  qualification  or  exception  leads  to  the 
conclusion  that  under  some  circxjmstances  homosexuality  is  not 
incompatible  with  military  service.  This  is  precisely  the  same 
problem  that  resulted  in  the  reversal  of  the  discharges  in  Berg  v. 
Claytor  and  Matlovich  v.  Secretary  of  the  Air  Force.  In  both 
instances,  the  goveiming  regulations  allowed  retention  of 
homosexuals  under  "unusual  circumstances."   The  courts  found  that 
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the  presence  of  such  an  exception  required  the  military  to  provide 
a  detailed  statement  of  reasons  as  to  why  the  particular 
servicemembers  did  not  qualify  for  the  exception.  To  remedy  the 
inconsistencies  that  such  an  approach  would  inevitably  produce  and 
to  establish  uniform  policies  in  all  services,  the  policy  was 
changed  to  eliminate  the  exception  language  and  require  discharge 

in  all  cases. 

Because  the  new  policy  was  crafted  from  a  perspective  to 
permit  homosexuals  to  serve  under  limited  circumstances,  the  courts 
can  easily  interpret  the  qualified  nature  of  the  incompatible 
language  to  find  a  requirement  to  individually  assess  each  case  and 
explain  why  this  servicemember' s  homosexuality  is  incompatible  with 
military  service  and  why  it  does  not  fit  within  the  exception 
implied  by  the  "general  rule"  statement. 

Despite  assurances  to  the  contrary  from  Department  of  Defenses 
witness,  upon  analysis  it  is  clear  that  the  new  policy  does  not 
retain  the  discharge  criteria  of  the  old  policy.  The  Service 
Chiefs  and  the  Working  Group  may  have  intended  to  carry  the 
criteria  of  the  old  policy  over  into  the  new  policy,  but  the  points 
set  out  above  provide  ample  evidence  for  a  court  to  hold  otherwise. 
Thus,  judicial  challenges  will  start  afresh  and  we  will  not  have 
the  advantage  of  the  favorable  precedents  decided  under  the 
previous  policy.  Contrary  to  the  assertions  in  the  Attorney 
General's  memo  that  the  new  policy  is  more  defensible  than  the  old, 
which  enjoyed  a  very  favorable  litigation  record,  the  new  policy  is 
actually  more  vulnerable. 
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3.   Investigative  Policy 

The  former  policy  did  not  have  any  restrictions  or  limits  on 
a  commander's  discretion  concerning  investigating  servicemembers 
who  were  homosexual.  The  new  policy  attempts  to  address  the 
problems  of  "witch  hunts"  by  establishing  some  guidelines  and 
limitations  on  investigative  authority. 

Evaluating  the  efficacy  of  these  guidelines  is  difficult 
because  there  is  no  clear  explanation  of  the  evil  that  the  new 
policy  is  trying  to  cure.   If  the  perception  is  that  commanders 
have  used  poor  judgment  in  allocating  resources  or  in  individual 
cases  have  abused  their  authority,  it  seems  that  the  military 
already  possesses  the  requisite  tools  to  deal  with  those  problems. 
The  new  policy  admonishes  commanders  to  use  good  judgment  in 
allocating  their  scarce  investigative  resources  and  properly  holds 
them  responsible  for  their  judgments.   The  policy  guidelines  then 
give  examples  of  activities  that  are  not  considered  sufficiently 
credible  to  warrant  investigation  or  inquiry.   By  specifically 
limiting  the  discretion  of  commanders  in  certain  situations,  a 
court  may  find  that  an  investigation  or  inquiry  which  resulted  in 
clear  evidence  of  a  basis  of  discharge  was  initiated  in  violation 
of  the  guidelines  and  preclude  the  service  from  basing  discharge  on 
the  improperly  procured  information. 

The  more  discretion-limiting  "guidelines"  the  greater  the 
opportunity  for  soldiers  to  challenge  their  discharges  on  grounds 
that  the  commander  abused  his  discretion  in  investigating  in  the 
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first  instance.  A  court  could  easily  find  that  the  limitations  on 
a  commander's  discretion  were  imposed  to  further  the  policy's  goals 
of  permitting  homosexuals  to  serve  under  limited  circumstances  and 
protecting  matters  of  private  sexuality.  To  give  effect  to  these 
goals,  courts  could  disapprove  discharges  based  upon  evidence 
obtained  in  violation  of  the  guidelines. 

We  have  already  begun  to  see  confusion  in  how  to  implement 
these  new  investigative  guidelines.  On  July  21,  the  Washington 
Post  reported  that  Secretary  Aspin  stated  that  commanders  would  be 
advised  against  aggressively  investigating  allegations  of 
homosexuality  unless  there  was  evidence  of  disruption  in  the  unit, 
a  limitation  not  found  in  the  published  policy.  If  this  is  what 
the  investigative  policy  restrictions  mean,  it  furthers  the 
argument  that  commanders  must  make  an  individualized  showing  that 
a  particular  servicemember's  homosexuality  was  actually  disruptive 
and  hindered  readiness  before  discharge  is  appropriate. 

VI .   Conclusion 

Evaluating  the  new  policy  from  a  litigation  perspective  raises 
several  troubling  issues.  Taking  into  consideration  the  well- 
established  rules  of  deference  to  military  policy  decisions  clearly 
established  by  the  Supreme  Court  and  assuming  that  the  Department 
of  Justice  vigorously  advances  all  available  argviments  in  defense 
of  the  policy,  the  litigation  risks  under  the  new  policy  are 
greater  than  those  under  the  old  policy. 
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The  old  policy  was  immune  from  attack  under  the  First 
Amendment.  The  new  policy  creates  a  strong  First  Amendment 
argument . 

The  old  policy  clearly  set  forth  the  principle  that 
homosexuality  was  incompatible  with  military  service  and  applied 
that  principle  uniformly.  The  new  policy  seems  to  hedge  on  this 
point  and  indicates  that  homosexuality  is  not  incompatible  in  some 
circumstances.  This  not  only  allows  plaintiffs  to  argue  that  the 
government  must  make  some  individualized  showing  that  their 
homosexuality  is  incompatible  before  they  can  be  discharged,  but  it 
also  undermines  the  rational  basis  of  the  policy.  Undermining  the 
rational  basis  weakens  the  defense  against  an  equal  protection 
challenge.  While  the  new  policy  may  be  a  compromise  among  varying 
positions,  when  tested  in  court,  it  is  a  rational  basis  that  is 
necessary  to  prevail,  not  a  compromise  basis. 

The  old  policy  was  an  exclusion  policy  that  excluded  a  defined 
category.  The  new  policy  does  not  define  a  category  that  is 
excluded;  instead  it  defines  a  category  that  is  specifically 
permitted  to  serve.  This  fundamental  change  in  perspective  invites 
courts  to  interpret  and  apply  the  policy  in  a  manner  consistent 
with  accommodating  homosexuals  rather  than  furthering  combat 
effectiveness . 

The  former  policy  did  not  create  any  protected  class  or 
category  of  personnel  or  otherwise  establish  any  expectation  of 
personal  privacy  or  accommodation.  The  new  policy  could  be 
interpreted  to  do  all  of  these.  If  so  interpreted,  the  courts  will 
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then  require  the  military  to  follow  its  ovm  regulations  and  extend 
the  benefits  to  the  intended  recipients. 

In  view  of  the  above,  the  litigation  risks  under  the  new 
policy  considerably  exceed  those  of  the  old  policy. 
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l.For  a  thorough  and  detailed  review  of  the  development  and  history 
of  both  the  enlistment  and  separation  policy  for  homosexuals,  see 
Richard  Rosen,  Homosexuals  and  the  Military  (University  of 
Virginia,  unpublished,  (1985)).  Much  of  the  historical  information 
in  this  section  was  drawn  from  Mr.  Rosen's  paper.  I  am  deeply 
grateful  to  Mr.  Rosen  for  his  permission  to  use  his  work-product. 

2.25  Hen.  8,  c.  6  (1533)  . 

3.3  W.  Blackstone,  Commentaries  215-216  (W.  Lewis  1922). 

4. Art.  29,  22  Geo.  2  (1749). 

5. Digest  of  Opinions  of  The  Judge  Advocate  General  of  the  Army  380, 
388  (1918). 

6. Articles  of  War,  1920,  art.  93,  41  Stat.  805,  ch.  227  (1920). 
Sodomy  was  included  as  an  offense  under  article  125  of  the  Uniform 
Code  of  Military  Justice  in  1950.   10  U.S.C.  925  (1950). 

7. Gen.  Regs,  for  the  Army,  1841,  art.  49,  para.  679  (emphasis  in 
original ) . 

S.Dep't  of  Army  Reg.  No.  615-360,  para.  49  (March  1,  1926). 

9 .Administrative  separations  are  not  criminal  prosecutions.  Only 
a  court-martial  can  issue  a  dishonorable  discharge,  a  bad  conduct 
discharge,  or  in  the  case  of  an  officer,  a  dismissal.  Current 
regulations  characterize  administrative  discharges  as  honorable, 
general,  or  other  than  honorable  depending  upon  the  nature  of  the 
individual's  service.  While  the  procedural  protections  available 
to  a  soldier  facing  administrative  elimination  are  not  the  same  as 
those  available  in  a  criminal  prosecution,  the  administrative 
separation  is  not  a  punitive  action,  it  cannot  impose  a  period  of 
confinement  or  other  "sentence,"  and  is  not  a  criminal  or  quasi- 
criminal  conviction.  The  administrative  separation  is  the  military 
equivalent  to  a  civilian  employer  firing  an  employee.  See 
generally,  1  Francis  A.  Gilligan  &  Frederic  I.  Lederer,  Court- 
Martial  Procedure  §  3-22.00  (1991).  For  an  account  of  the 
conversion  from  a  criminal  approach  to  homosexuality  to  an 
administrative  approach,  see  Allan  Berube,  Coming  Out  Under  Fire: 
The  History  of  Gay  Men  and  Women  in   World  War  Two   128-48  (1990). 

10. War  Dep't  Circ.  No.  3,  Homosexuals  (Jan.  3,  1944). 
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11. Id.  at  para.  2b. 

12. Id.  at  para.  2a. 

13. Id.  para.  2b. 

14.Dep't  of  Army  Reg.  No.  600-443,  Personnel  —  Separation  of 
Homosexuals  (Jan.  12,  1950),  para.  2. 

15. Id.  at  para.  3a. 

16. Id.  at  para.  3b. 

17. Id.  at  para.  3c. 

18. Id.  at  para.  6. 

19. Id.  at  para.  7a,  b. 

20. Id.  at  para.  8. 

21.Dep't  of  the  Army  Reg.  No.  635-212,  Personnel  Separations  ~ 
Discharge  —  Unfitness  and  Unsuitability,  (Jan.  21,  1970). 

22. Matlovich  v.  Secretary  of  the  Air  Force,  591  F.2d  852  (D.C.  Cir. 
1978);  Berg  v.    Claytor,    591  F.2d  849  (D.C.  Cir.  1978). 

23 . BenShalom  v.  Secretary  of  the  Army,  489  F.Supp.  964  (E.D.  Wis. 
1980)  . 

24.Dep't  of  Defense  Directive  No.  1332.14,  Enlisted  Administrative 
Separations,  end.  8  (Jan.  15,  1981);  Dep't  of  Defense  Directive 
No.  1332.30,  Separation  of  Regular  Commissioned  Officers  for  Cause, 
end.  2  (Jan.  15,  1981).   The  policy  provides: 

Homosexuality  is  incompatible  with  military  service. 
The  presence  in  the  military  environment  of  persons  who 
engage  in  homosexual  conduct  or  who,  by  their  statements, 
demonstrate  a  propensity  to  engage  in  homosexual  conduct, 
seriously  impairs  the  accomplishment  of  the  military 
mission.  The  presence  of  such  members  adversely  affects 
the  ability  of  the  Military  Services  to  maintain 
discipline,  good  order,  and  morale;  to  foster  mutual 
trust  and  confidence  among  servicemembers ;  to  ensure  the 
integrity  of  the  system  of  rank  and  command;  to 
facilitate  assignment  and  worldwide  deployment  of 
servicemembers  who  frequently  must  live  and  work  under 
close  conditions  affording  minimal  privacy;  to  recruit 
and  retain  members  of  the  Military  Service;  to  maintain 
public  acceptability  of  military  service;  and  to  prevent 
breaches  of  security. 
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25.489  F.  Supp.  964  (E.D.  Wis.  1980). 

26.591  F.2d  852  (D.C.  Cir.  1978). 

27.591  F.2d  849  (D.C.  Cir.  1978). 

28.Dep't  of  Defense  Directive  1332.14,  Enlisted  Administrative 
Separations,  end.  8  (Jan.  15,  1981);  Dep't  of  Defense  Directive 
1332.30,  Separation  of  Regular  Conunissioned  Officers  for  Cause, 
end.  2  (Jan.  15,  1981).  Both  Directives  were  republished  in  1982. 


!9.5ee,  e.g.,  Lyng   v.    Payne,    476  U.S.  926,  939  (1986)  ("agency's 
:onstruction  of  its  own  regulations  is  entitled  to  substantial 
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deference");  United  States  v.  Larionoff,  431  U.S.  864,  872  (1977) 
("In  construing  administrative  regulations,  'the  ultimate  criterion 
is  the  administrative  interpretation,  which  becomes  of  controlling 
weight  unless  it  is  plainly  erroneous  or  inconsistent  with  the 
regulation.'"),  quoting,  Bowles  v.  Seminole  Rock  Co.  ,  325  U.S.  410, 
414  (1945). 

30. Dep't  of  Defense  Dir.  No.  1332.14,  (End.  3),  Part  1,  para. 
H.l.c.(l).,  (Jan.  28,  1982). 

31. Id.  at  para.  H.l.c.(2). 

32. Id.  at  para.  H.l.c.(3). 

33. Id.  at  para.  H.3.a. 

34. Id.  at  Part  3,  para.  C. 

35. Id.  at  Part  1,  para.  H.3.b.(l). 

36.  Id.  This  aspect  of  the  regulation  seems  to  be  the  modem 
equivalent  of  the  "reclaimable"  homosexual  addressed  in  earlier 
versions  of  the  policy.  Here,  however,  the  regulation  does  not 
purport  to  "cure"  or  provide  "treatment"  for  homosexuality,  it 
merely  recognizes  that  a  person  may  engage  in  a  homosexual  act  and 
not,  in  fact,  be  a  homosexual.  While  administrative  discharge  for 
homosexuality  is  not  appropriate  in  those  circumstances,  the 
military  is  free  to  apply  the  criminal  provisions  of  the  Uniform 
Code  of  Military  Justice  to  the  conduct  in  question  or  to  apply  its 
other  administrative  disciplinary  measures,  including  discharge. 
See,  e.g.,  Dep't  of  the  Army  Reg.  No.  635-200,  Personnel 
Separations  -  Enlisted  Personnel  (Oct.  17,  1990). 

37 .Presumptions  are  procedural  rules  to  allocate  the  burden  of 
production  of  evidence  and/or  the  burden  of  persuasion  in  trials. 
See  generally,  John  William  Strong,  et  al.,  McCormick  on  Evidence, 
SS  342-345  (4th  ed.  1992).  For  example,  a  letter  properly 
addressed,  with  the  proper  postage  affixed,  and  deposited  in  the 
mail  is  presumed  to  have  been  delivered  to  the  addressee.   If  the 
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party  against  whom  the  presvunption  operates  is  to  avoid  the  effect 
of  the  presumption,  that  party  bears  the  burden  of  producing 
evidence  to  show  that  the  letter  was  in  fact  not  delivered.  Id.  at 
§  343.  Similarly,  the  law  presumes  that  a  child  born  to  a  woman 
during  her  marriage  is  the  legitimate  child  of  her  husband.  The 
party  challenging  paternity  bears  the  burden  of  producing  evidence 
to  overcome  the  presumption  of  paternity.  Id, 

3B. Goldman  v.  Weinberger,  475  U.S.  503  (1985);  Chappell  v.  Wallace, 
462  U.S.  296  (1983);  Parker  v.  Levy,  417  U.S.  733  (1974);  Orloff  v. 
Wllloughby,    345  U.S.  83  (1953). 

39. U.S.  Const,  art.  I,  §  8;  art.  II,  S  2;  Gilligan  v.  Morgan,  413 
U.S.  1  (1973).  See  also  James  M.  Hirschhorn,  The  Separate 
Community:  Uniqueness  and  Servicemen's  Constitutional  Rights,  62 
N.C.  L.  Rev.  177  (1984) 

iO. Board  of  Regents   v.    Roth,    408  U.S.  564  (1972). 

41.  In  determining  the  precise  contours  of  the  process  that  is  due 
in  particular  circumstances,  the  Supreme  Court  has  applied  a 
balancing  of  interests  approach  that  considers  first,  the  private 
interests  at  stake;  second,  the  degree  to  which  the  procedures 
employed  safeguard  the  protected  interests  from  erroneous 
deprivation;  and  third,  the  government's  interest  in  fiscal  and 
administrative  efficiency  and  vrtiat  burden  additional  protections 
would  impose.  Mathews  v.    Eldridge,    424  U.S.  319  (1976). 

42. Guerra  v.    Scruggs,    942  F.2d  270  (4th  Cir.  1991). 

43. As  the  Guerra  court  noted,  a  soldier  may,  in  the  abstract,  have 
a  liberty  interest  in  his  good  name  or  reputation  and  if  the 
military  falsely  stigmatizes  the  soldier  with  a  less  than  honorable 
discharge,  the  Due  Process  Clause  is  implicated.  942  F.2d  at  278. 
The  key  to  invoking  a  protected  liberty  interest  is  the  falsity  of 
the  government's  asserted  basis  for  the  discharge.  If  the 
underlying  basis  for  discharge  is  true,  whether  it  involves  drug 
use  as  in  Guerra  or  homosexuality  as  in  Rich  v.  Secretary  of  the 
Army,  735  F.2d  1220  (10th  Cir,  1984),  the  discharge  action  does  not 
falsely  stigmatize  the  individual  and  protected  liberty  interests 
are  not  infringed. 

44. Kich  V.    Secretary  of  the  Army,    735  F.2d  1220  (10th  Cir.  1984). 

A5.Rich  V.  Secretary  of  the  Army,  735  F.2d  1220  (10th  Cir.  1984); 
Seller  v.  Middendorf ,  632  F.2d  788  (9th  Cir.  1980),  cert,  denied, 
452  U.S.  905  (1981).  See  also  Comment,  Homosexuals  and  the 
Military:  Integration  or  Discrimination? ,  8  J.  Contemp.  Health  L. 
&  Pol'y  429,  432-434  (1992). 

46.591  F.2d  849  (D.C.  Cir.  1978). 
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47.591  F.2d  852  (D.C.  Cir.  1978). 

48.591  F.2d  at  859. 

49.591  F.2d  at  857.  The  difficulty  of  relying  upon  the  agency- 
provided  benefits  and  protections  is  that  the  agency  is  free  to 
change  them.  As  noted  above,  after  the  Berg  and  Matlovich 
decisions  the  Department  of  Defense  revised  the  policy  and  removed 
the  "unusual  circumstances"  language  thereby  precluding  future 
challenges  to  discharges  on  those  grounds.  See  discussion  supra 
part  II. 

50 .Curiously,  the  court  itself  invited  the  Defense  Department  to 
solve  the  problem  by  revising  the  policy.  The  court  noted  that  the 
services  could  follow  one  of  two  approaches  to  the  problem:  either 
change  the  policy  under  its  rule-making  authority  to  provide  a 
"generalized  approach  to  a  general  problem.  .  .  , "  or  continue  to 
handle  the  issue  on  a  case-by-case  basis.  Matlovich  v.  Secretary 
of  the  Air  Force,  591  F.2d  852,  861  (D.C.  Cir.  1978).  The  case-by- 
case  adjudication  carried  with  it  the  greater  possibility  of  uneven 
results  and  the  court  suggested  that  the  rule-making  power  was 
preferable.  The  Defense  Department  agreed,  eliminated  the  "unusual 
circumstances"  exception,  and  changed  the  policy  to  require 
discharge  in  every  case. 

51.5ee,  e.g.,  2  Rotunda,  Nowak  &  Young,  Treatise  on  Constitutional 
Law:    Substance  and  Procedure   §§  15.1-15.7. 

52.2  Rotunda,  Nowak,  &  Young,  Treatise  on  Constitutional  Law: 
Substance  and  Procedure,    S  15.4. 

53.  See,  e.g.,  BenShalom  v.  Marsh,  881  F.2d  454  (7th  Cir.  1989), 
cert,  denied,  494  U.S.  1004  (1990);  Woodward  v.  United  States,  871 
F.2d  1068  (Fed.  Cir.  1989),  cert,  denied,  494  U.S.  1003  (1990); 
Rich   V.  Secretary  of  the  Army,    735  F.2d  1220  (10th  Cir.  1984). 

54. Beiier  v.  Middendorf,  632  F.2d  788  (9th  Cir.  1980),  cert, 
denied,    452  U.S.  905  (1981). 

55.489  F.  Supp.  964  (E.D.  Wis.  1980). 

56. The  litigation,  however,  was  far  from  over.  As  previously 
noted,  the  District  of  Columbia  Circuit  ruled  against  the  military 
in  Berg  and  Matlovich.  See  discussion  supra  part  II.  Those  two 
decisions  and  the  district  court  decision  in  BenShalom  prompted  the 
Department  of  Defense  to  revise  the  policy.  The  new  policy  was 
promulgated  in  January  1981  and  BenShalom  was  denied  reenlistment 
under  the  revised  policy.  She  again  sued  and  the  district  court 
again  found  the  policy  unconstitutional.  BenShalom  v.  Marsh,  703 
F.  Supp.  1372  (E.D.  Wis.  1989).  This  time,  however,  an  appeal  was 
taken  and  the  constitutionality  of  the  policy  was  before  the 
appellate  court.    The  Seventh  Circuit,  noting  the  difference 
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between  civilian  and  military  life,  found  that  constitutional 
guarantees  that  may  apply  in  a  civilian  setting  are  not  applicable 
in  the  unique  setting  of  the  military's  need  for  obedience, 
discipline,  loyalty,  and  teeun  work.  The  court  also  found  that  the 
matter  was  more  appropriately  addressed  by  the  political  branches 
of  government  rather  than  by  judges  who  "are  not  selected  on  the 
basis  of  military  knowledge."  BenShalom  v.  Marsh,  881  F.2d  454, 
461  (7th  Cir.  1989).  Accordingly,  the  court  held  that  the  policy 
did  not  violate  the  plaintiff's  constitutional  rights  and  reversed 
the  district  court's  order  requiring  the  Army  to  reenlist 
BenShalom.   881  F.2d  at  466. 

57 .BenShalom  v.  Marsh,  881  F.2d  454  (7th  Cir.  1989),  cert,  denied, 
494  U.S.  1004  (1990)  . 

58.  See,  e.g.,  Pruitt  v.  Cheney,  963  F.2d  1160  (9th  Cir.  1991); 
BenShalom  v.    Marsh,    881  F.2d  454  (7th  Cir.  1989). 

59.5ee  Brown   v.    Glines,    444  U.S.  348  (1979). 

60.  Parker  v.  Lew,  417  U.S.  733,  744  (1974),  quoting  Burns  v. 
Wilson,  346  U.S.  137,  140  (1953)  (plurality  opinion). 

61.  Brown.  444  U.S.  354. 

62.5ee  Pruitt  v.  Cheney,  963  F.2d  1160  (11th  Cir.  1991);  Ben  Shalom 
V.    Marsh,    881  F.2d  454  (7th  Cir.  1989). 

63.  Schleslnger  v.  Ballard,  419  U.S.  498,  500  n.3  (1975);  Weinberger 
V.  Wiesenfeld,  420  U.S.  636,  638  n.2  (1975);  Boiling  v.  Sharpe,  347 
U.S.  497  (1954).  See  generally  2  Rotunda,  Nowak  &  Young,  Treatise 
on   Constitutional  Law:    Substance  and  Procedure   S  18.1. 

64. Paimore  v.  Sidoti,  466  U.S.  429  (1984);  2  Rotunda,  Nowak  & 
Young,  Treatise  on  Constitutional  Law:  Substance  and  Procedure,  §S 
18.3,  18.8. 

65. Id.  at  S  18.8. 

66. Id. 

67. See,  e.g.,    Pennell    v.    City  of  San  Jose,    485  U.S.  1  (1988). 

68. Levy  v.  Louisiana,  391  U.S.  68  (1968)  (illegitimacy);  Craig  v. 
Boren,    429  U.S.  190  (1976)  (gender). 

69. See  Watkins  v.  United  States  Army,  875  F.2d  699,  724-728  (9th 
Cir.  1989)  (Norris,  J.  concurring). 

70. See,  e.g..  High  Tech  Gays  v.  Defense  Indus.  Security  Clearance 
Office,  895  F.2d  563  (9th  Cir.),  reh' g  denied,  909  F.2d  375  (9th 
Cir.  1990);  BenShalom  v.  Marsh,   881  F.2d  454  (7th  Cir.  1989),  cert. 
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denied,  494  U.S.  1004  (1990);  Woodward  v.  United  States,  871  F . 2d 
1068  (Fed.  Cir.  1989),  cert,  denied,  494  U.S.  1003  (1990);  Rich  v. 
Secretary  of  the  Army,  735  F.2d  1220  (10th  Cir.  1984);  Steffan  v. 
Cheney,    780  F.  Supp.  1  (D.D.C.  1991). 

71.  See  Hatheway  v.  Secretary  of  the  Army,  641  F.2d  1376,  1382  (9th 
Cir.),  cert,  denied,  454  U.S.  864  (1981);  Beller  v.  Middendorf ,  632 
F.2d  788,  809  (9th  Cir.  1980),  cert,    denied,    454  U.S.  855  (1981). 

72.478  U.S.  186  (1896). 

73.478  U.S.  at  190 

1 \ . Dronenburg  v.  Zech,  741  F.2d  1388  (D.C.  Cir.),  reh' g  denied,  746 
F.2d  1579  (D.C.  Cir.  1984)  (extrinsic  evidence  of  homosexual 
conduct);  Secora  v.  Fox,  747  F,  Supp.  406  (S.D.  Ohio  1989) 
(extrinsic  evidence  of  homosexual  conduct);  Doe  v.  Secretary  of  the 
Air  Force,  563  F.  Supp.  4  (D.D.C.  1982),  affd,  701  F.2d  221  (D.C. 
Cir.  1983)  (extrinsic  evidence  of  homosexual  conduct);  Berg  v. 
Claytor,  591  F.2d  849  (D.C.  Cir.  1978)  (extrinsic  evidence  of 
homosexual  conduct).  See  also  Hatheway  v.  Secretary  of  the  Army, 
641  F.2d  1376  (9th  Cir.),  cert,  denied,  454  U.S.  864  (1981)  (art. 
125,  Uniform  Code  of  Military  Justice,  prohibiting  sodomy  is 
constitutional ) . 

75.  See,  e.g.,  Pruitt  v.  Cheney,  963  F.2d  1160  (9th  Cir.  1991), 
cert,  denied,  113  S.  Ct.  655  (1992)  (only  evidence  of  homosexuality 
was  plaintiff's  admissions);  BenShalom  v.  Marsh,  881  F.2d  454,  457 
(7th  Cir.  1989),  cert,  denied,  494  U.S.  1004  (1990)  (only  evidence 
of  plaintiff's  homosexuality  was  her  own  admission);  Watkins  v. 
U.S.  Army,  875  F.2d  699,  705  n.9  (9th  Cir.  1989),  cert,  denied,  498 
U.S.  957  (1990)  (district  court  considered  only  admission  of 
homosexuality  as  basis  for  denial  of  reenlistment ) ;  Woodward  v. 
United  States,  871  F.2d  1068  (Fed.  Cir.  1989),  cert,  denied,  494 
U.S.  1003  (1990)  (plaintiff's  admission  of  homosexuality  without 
extrinsic  evidence  of  homosexual  acts  served  as  basis  of 
discharge);  Mathews  v.  Marsh,  755  F.2d  182,  183  (1st  Cir.  1985) 
(plaintiff  disenrolled  from  ROTC  following  voluntary  admission  that 
she  was  a  lesbian);  Rich  v.  Secretary  of  the  Army,  735  F.2d  1220, 
1225  (10th  Cir.  1984)  (Army  relied  upon  plaintiff's  admission  of 
homosexuality  in  discharge  for  fraudulent  enlistment);  Beller  v. 
Middendorf,  632  F,2d  788  (9th  Cir.  1980),  cert,  denied,  452  U.S. 
905  (1981)  (plaintiff's  admissions  of  homosexual  conduct  without 
extrinsic  evidence  of  homosexual  acts  served  as  basis  for 
discharge);  Matlovich  v.  Secretary  of  the  Air  Force,  591  F.2d  852, 
853  (D.C.  Cir.  1978)  (plaintiff's  admission  of  homosexual  conduct 
without  extrinsic  evidence  of  homosexual  acts  served  as  basis  for 
discharge);  Steffan  v.  Cheney,  780  F.  Supp.  1,  2  (D.D.C.  1991) 
(plaintiff  dismissed  from  Naval  Academy  based  solely  upon  his 
admission  of  homosexuality);  Johnson  v.  Orr,  617  F.  Supp.  170  (E.D. 
Calif.  1985)  (plaintiff's  letter  to  her  commander  advising  him  she 
was  a  lesbian  was  basis  of  discharge);  Krugler   v.    United   States 
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Army,  594  F.  Supp.  565,  566  (N.D.  111.  1984)  (plaintiff's  sworn 
statement  admitting  homosexual  conduct  served  as  basis  of 
discharge);  Meinhold  v.  Department  of  Defense,  808  F.  Supp.  1455 
(CD.  Calif.  1993)  (plaintiff  admitted  homosexuality  on  network 
news  program);  Camniermeyer  v.  Cheney,  No.  C-92-942Z  (W.D.  Wash, 
filed  Jun.  11,  1992)  (plaintiff  admitted  homosexuality  during 
security  clearance  interview) .  But  see  Von  Hoffburg  v.  Alexander , 
615  F.2d  633  (5th  Cir.  1980)  (same  sex  marriage). 

16. See,  e.g.,  Jeffery  Davis,  Military  Policy  Toward  Homosexuals: 
Scientific,  Historical,  and  Legal  Perspectives,  131  Mil.  L.  Rev. 
55,  105  (1991). 

11. See,  e.g..  High  Tech  Gays  v.  Defense  Indus.  Security  Clearance 
Office,  895  F . 2d  563  (9th  Cir.),  reh' g  denied,  909  F.2d  375  (9th 
Cir.  1990);  BenShalom  v.  Marsh,  881  F.2d  454  (7th  Cir.  1989),  cert, 
denied,  494  U.S.  1004  (1990);  Woodward  v.  United  States,  871  F.2d 
1068  (Fed.  Cir.  1989),  cert,  denied,  494  U.S.  1003  (1990);  Rich  v. 
Secretary  of  the  Army,  735  F.2d  1220  (10th  Cir,  1984);  Steffan  v. 
Cheney,    780  F.  Supp.  1  (D.D.C.  1991). 

78. Decisions  holding  that  homosexuals  were  a  suspect  class  or 
otherwise  entitled  to  other  than  ordinary  scrutiny  have  been 
withdrawn  or  overruled.  5ee  Watkins  v.  United  States  Army,  875 
F.2d  699,  705  (9th  Cir.  1989)  {en  banc)  (case  decided  on  equitable 
estoppel  and  court  found  it  "unnecessary  to  reach  the 
constitutional  issues  [equal  protection]  raised  in  Watkins  II); 
High  Tech  Gays  v.  Defense  Indus.  Security  Clearance  Office,  895 
F.2d  563,  571  (9th  Cir.  1990)  (holding  that  Bowers  v.  Hardwick, 
478  U.S.  186  (1986),  overruled  Beller  v.  Middendorf,  632  F.2d  788 
(9th  Cir.  1980),  as  applying  too  high  a  level  of  scrutiny). 

19. See,  e.g..  High  Tech  Gays  v.  Defense  Indus.  Security  Clearance 
Office,  895  F.2d  563  (9th  Cir.),  reh' g  denied,  909  F.2d  375  (9th 
Cir.  1990);  BenShalom  v.  Marsh,  881  F.2d  454  (7th  Cir.  1989),  cert, 
denied,  494  U.S.  1004  (1990);  Woodward  v.  United  States,  871  F.2d 
1068  (Fed.  Cir.  1989),  cert,  denied,  494  U.S.  1003  (1990);  Rich  v. 
Secretary  of  the  Army,  735  F.2d  1220  (10th  Cir.  1984);  Steffan  v. 
Cheney,    780  F.  Supp.  1  (D.D.C.  1991). 

80.963  F.2d  1160  (9th  Cir.  1991),  cert,  denied,  113  S.  Ct.  655 
(1992). 

81.808  F.  Supp.  1455  (CD.  Calif.  1993). 

82.963  F.2d  1160  (9th  Cir.  1991),  cert,  denied,  113  S.  Ct.  655 
(1992)  . 

83. Pruitt  V.  Weinberger,  Civ.  No.  83-2035-WPG  (CD.  Calif,  filed 
Apr.  4,  1983)  (Complaint  for  Declaratory  Relief,  para.  2). 

84. Pruitt  V.    Weinberger,    659  F.  Supp.  625  (CD.  Calif.  1987). 
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85. Pruitt  V.    Cheney,    963  F.2d  1160,  116   n.l  (9th  Cir.  1991). 

86.963  F.2d  at  1167  quoting  BenShalom  v.  Marsh,  881  F.2d  454,  462 
(7th  Cir.  1989)  (emphasis  in  original),  cert,  denied,  494  U.S.  1004 
(1990)  . 

87.963  F.2d  at  116.  This  is  certainly  an  understatement.  Not  only 
did  the  complaint  not  even  arguably  raise  an  equal  protection 
claim,  none  of  the  extensive  motion  papers  or  arguments  in  the 
district  court  even  implied  that  Pruitt  thought  the  policy  denied 
equal  protection.  The  plaintiff  and  her  attorneys  proceeded 
completely  on  a  First  Amendment  theory.  She  only  alleged  a  due 
process  violation  in  connection  with  the  Army's  alleged  violation 
of  its  own  regulations  in  removing  her  from  the  promotion  list,  and 
she  abandoned  that  claim  on  appeal. 

88. Because  the  district  court  considered  exhibits  and  information 
outside  of  the  pleadings,  the  government's  Fed.  R.  Civ.  P.  12(b)(6) 
motion  should  have  been  converted  into  a  motion  for  summary 
judgment  under  Fed.  R.  Civ.  P.  56.  From  all  indications,  it 
appears  that  the  case  was  actually  presented  to  the  district  court 
on  cross  motions  for  summary  judgment.  While  titled  a  motion  to 
dismiss  under  Fed.  R.  Civ.  P.  12(b)(6),  the  government's  motion  was 
supported  by  exhibits  and  the  court  clearly  considered  matter 
outside  the  pleadings.  Furthermore,  the  plaintiff  moved  for 
summary  judgment  and  supported  her  motion  with  exhibits. 

89.808  F.  Supp.  1455  (CD.  Calif.  1993).  For  a  detailed  line-by- 
line critique  of  Judge  Hatter's  decision.  See  Lincoln  Oliphant,  The 
Annotated  Meinhold:  Notes  on  the  Opinion  in  the  "Gay  Sailor's 
Case,"    U.S.  Senate  Republican  Policy  Committee  (1993). 

90.Dep't  of  Defense  Dir.  No.  1332.14,  (End.  3),  Part  1,  para. 
H.l.b.(l).,  (Jan.  28,  1982). 

91.808  F.  Supp.  at  1456.  Meinhold  also  moved  for  a  preliminary 
injunction  reinstating  him  on  active  duty  pending  the  disposition 
of  the  case  on  the  merits .  The  government  opposed  this  unusual 
relief  but  lost  the  issue  when  the  court  struck  the  government's 
brief  because  it  exceeded  the  local  rule  page  limits .  Meinhold , 
Order,  Nov.  6,  1992. 

92.808  F.  Supp.  at  1458. 

93.  See  Guerra  v.  Scruggs,  942  F.2d  270,  213-21  ^  (4th  Cir.  1991) 
(applying  Sampson  v.  Murray,  415  U.S.  61  (1974),  heightened 
standard  for  preliminary  relief  in  civilian  government  employment 
cases  to  the  military) . 

SA.E.g.,  Hartikka  v.  United  States,  754  F.2d  1516,  1518  (9th  Cir. 
1985);  Chilcott   v.    Orr ,    IM   F.2d  29,  33  (1st  Cir.  1984). 
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95.7  Moore's  Federal  Practice,  para.  65.04[3];  Aguirre  v.  Chula 
Vista   Sanitary  Ser. ,    542  F.2d  779.  781  (9th  Cir.  1976). 

96 .Meinhold  v.  United  States  Dep' t  of  Defense,  No.  CV  -92-6044-TJH, 
Order  Granting  Preliminary  Injunction,  (CD.  Calif.,  Nov.  6,  1992). 

97. An  affidavit  from  Meinhold's  commander  detailed  the  reduction  of 
unit  morale  and  efficiency  occasioned  by  Meinhold's  presence  as  an 
avowed  and  open  homosexual.  Meinhold  v.  United  States  Department 
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Mr.  Skelton.  Thank  you  very  much.  I  have  one  question  and  I 
will  also  inform  the  Members  who  are  here  that  we  will  strictly  en- 
force the  five-minute  rule. 

Professor  Schlueter,  you  said  that  you  have  two  problems.  How 
would  you  fix  each  one  of  them? 

Mr.  Schlueter.  With  regard  to  the  first  problem  of  the  first 
amendment  statement  versus  conduct,  first  of  all,  let  me  add  brief- 
ly to  my  earlier  comments,  I  have  no  doubt  that  the  military  can 
constitutionally  forbid  statements.  And  you  need  to  distinguish  be- 
tween those  statements  which  advocate  a  homosexual  lifestyle  and 
those  statements  which  amount  to  an  admission  which,  as  Profes- 
sor Woodruff  indicated,  under  prior  decisions  are  not  protected  by 
the  first  amendment,  and  by  that  I  mean  if  a  service  member  says 
I  am  gay,  that  has  not  been  protected  under  the  first  amendment. 
It  was  considered  as  an  admission  and  because  homosexuality  was 
incompatible  with  military  service,  first  amendment  arguments  do 
not  work,  although  there  are  several  direct  court  rulings  to  the  con- 
trary. 

For  example,  if  a  service  member  says  I  think  people  ought  to 
be  able  to  do  what  they  want.  I  support  gay  rights.  I  think  that 
is  sometMng  that  ought  to  be  furthered.  The  commander  should 
stay  away  from  that  and  not  prosecute.  That  would  clearly  raise 
first  amendment  issues.  But  as  we  saw  in  the  Vietnam  War,  com- 
manders were  regulating  dissent  within  the  ranks  about  Vietnam 
policy  and  limiting  posters  that  could  be  posted,  et  cetera.  With  re- 
gard to  fixing  that  issue,  I  would  put  it  back  in  the  lap  of  those 
that  are  drafting 

Mr.  Skelton.  It  is  not  there.  It  is  here. 

Mr.  Schlueter.  Then  I  would  suggest  that  you  consider  the  rea- 
soning that  they  have  applied  and  I  would  more  clearly  lay  out  or 
attempt  to  lay  out  the  sorts  of  statements  that  would  trigger  an  in- 
vestigation and  distinguish  those  from  statements  which  amount  to 
a  manifestation.  And  maybe  the  word  ought  to  be  "manifestation." 

What  is  really  at  stake  and  I  think  this  is  where  they  tend  to 
blow  the  conduct  and  status:  If  a  service  member  in  any  way  mani- 
fests his  or  her  orientation,  that  is  incompatible.  That  is  conduct 
and  that  is  an  act,  and  I  think  I  would  use  the  word  "manifesta- 
tion" or  "revelation"  instead  of  statement.  I  would  abandon  the  at- 
tempt to  grant  any  special  protections  for  homosexual  service  mem- 
bers vis-a-vis  investigations.  There  are  already  in  place  procedural 
safeguards  to  ensure  that  investigations  are  conducted  properly. 
And  I  think  that  as  part  of  the  incremental  approach,  you  ought 
to  go  ahead  and  simply  say  that  there  are  no  essential  protections. 
And  if  you  are  inclined  to  address  it,  certainly  don't  phrase  it  in 
terms  of  probable  cause.  They  say  that  it  doesn't  mean  probable 
cause,  but  the  language  clearly  says  reasonable  belief  and  dis- 
counts suspicion.  It  blends  together  a  variety  of  legal  concepts. 

Mr.  Skelton.  How  would  you  fix  it? 

Mr.  Schlueter.  I  would  wipe  out  that  language.  I  would  simply 
indicate  that  commanders  should  use  their  best  judgment  as  they 
always  have  in  conducting  investigations  into  possible  misconduct. 
Period.  And  let  investigators,  if  they  have  tips,  proceed.  There  is 
a  real  problem  here.  If  an  investigator  gets  a  tip  that  Private 
Dokes  is  using  marijuana,  an  investigation  can  begin  as  long  as 
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they  can  conduct  surveillance.  Indeed,  if  they  want  to  search  his 
foot  locker  or  his  cache  they  need  probable  cause  or  reasonable  sus- 
picion, but  they  don't  need  probable  cause  or  reasonable  suspicion 
to  conduct  surveillance  or  to  begin  asking  questions,  so  I  would 
leave  it  untouched. 

My  concern  could  be  a  lot  of  attention  is  focused  on  the  homo- 
sexual concerns  and  the  rights  of  the  gay  commxinity.  But  I  think 
what  you  also  hear  within  the  lines  or  talking  about  the  troops  in 
the  field  is  they  would  view  this,  whether  you  call  it  equal  protec- 
tion or  not,  they  would  see  it  as  a  special  class  receiving  special 
treatment. 

Mr,  Skelton.  Mr.  Kyi. 

Mr.  Kyl.  Thank  you,  Mr.  Chairman.  I  want  to  compliment  this 
panel  for  very  clear,  helpful  statements  delivered  in  a  very  concise 
way.  All  of  you  have  been  very  helpful.  Just  picking  up  on  that  last 
point,  there  has  been  a  suggestion  here  that  guidelines  are  going 
to  be  written — not  a  suggestion,  an  assurance — that  guidelines  are 
going  to  be  written  to  effectuate  this  policy.  Couldn't  those  guide- 
lines governing  investigations  be  written  without  the  necessity  of 
establishing  a  new  policy?  Especiedly  given  the  testimony  of  the 
Joint  Chiefs  regarding  their  intentions  that  poUcies  be  initiated 
and  that  investigations  be  initiated  fairly;  and,  based  upon  the  to- 
tality of  the  circumstances,  and  upon  the  good  judgment  and  dis- 
cretion of  the  people  beginning  those  investigations,  is  there  a  ne- 
cessity for  a  new  policy  given  what  appears  to  be  a  fairly  enlight- 
ened view  expressed  by  the  Joint  Chiefs  here  yesterday?  Would  any 
of  you  like  to  comment  on  that? 

Professor  Woodruff. 

Mr.  FiDELL.  Could  you  restate  your  question? 

Mr.  Kyl.  The  Chiefs  impressed  us  all  with  their  practical  under- 
standing and  I  think  forward-looking  approach  to  this.  In  the  first 
place  they  made  it  clear  that  there  weren't  going  to  be  any  witch 
hunts.  And  they  would  apply  reasonableness  and  good  judgment  to 
this,  and  they  impressed  us  all  as  people  we  want  to  entrust  this 
policy  in.  So  my  question  is  why  not  let  me  write  the  guidelines  as 
to  how  they  want  the  thing  to  proceed  without  getting  bogged  down 
into  the  writing  of  a  new  policy. 

Mr.  FiDELL.  Let  me  begin  on  this.  Number  one,  in  my  opening 
comments  I  referred  to  Article  8,  Section  8  of  which  we  were 
thoughtfully  furnished  an  extract  on  a  little  plaque  that  I  can  see 
and  you  can't.  Constitutionally,  it  is  entirely  proper  for  Congress  to 
have  a  very  lively  interest  in  the  government  and  regulation  of  the 
land  and  naval  forces.  That  is  a  premise.  However,  I  also  think  it 
is  important  to  recognize  the  dehcacy  of  some  of  the  judgments 
that  have  to  be  made  and  the  extent  to  which  expert  judgment  on 
the  part  of  management  ought  to  play  a  role. 

Where  that  leads  me  is  that  I  really  would  like  to  see  the  imple- 
menting guidelines  and  I  would  also  not  like  to  see  the  country 
committed  prematurely  to  a  detailed  blueprint,  whether  it  comes 
from  the  Department  of  Defense  or  fi'om  Congress.  This  is  an  area 
of  great  sensitivity  in  our  society.  I  think  this  has  been  a  learning 
process  for  the  entire  country,  and  I  am  quite  loath  to  see  rigidity 
set  in  while  the  learning  process  is  still  under  way  and  a  mutual 
education  process  is  under  way  and  while  everyone  is  busy  trjdng 
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to  explore  the  multifarious  ways  in  which  this  policy  will  manifest 
itself  So  that  is  by  way  of  response  to  your  question. 

Mr.  Kyl.  I  appreciate  that.  Let  me  ask  another  specific  question 
of  Professor  Woodruff.  It  was  testified  earlier  today  that  the  reason 
for  striking  the  statement  that  homosexuality  is  inconsistent  with 
military  service  is  that  there  is  an  exception  to  it;  namely,  orienta- 
tion. And  we  want  to  be  sure  that  we  are  not  declaring  that  to  be 
incompatible.  It  was  also  testified  that  a  policy  of  that  kind  has 
been  an  important  factor  in  defending  the  basis  for  discharge. 

What  would  be  wrong  with  saying  something  like  practicing  ho- 
mosexuality is  inconsistent  with  military  service? 

Mr.  Woodruff.  In  answer  to  your  question,  sir,  let  me  point  out 
the  policy  structure  that  existed  before  July  19th.  And  I  think  I  can 
draw  the  difference.  The  previous  policy  defined  the  class  "homo- 
sexual" with  relation  to  conduct.  So  the  word  "homosexuality  re- 
fers to  that  class  so  defined  by  the  directive. 

Therefore,  all  along  homosexuality  is  incompatible  with  military 
service  has  been  a  conduct  reference.  It  is  inextricably  tied  to  con- 
duct. The  policy  did  not  deal  with  orientation.  It  is  not  mentioned 
in  the  policy.  Orientation  can  me£in  different  things  to  different 
people. 

What  the  previous  policy  did  was  go  to  those  factors  that  profes- 
sional military  judgment  determined  was  incompatible  with  mili- 
tary service  and  create  a  defined  class  and  then  that  is  the  class 
with  which  the  policy  deals.  It  doesn't  deal  with  any  other  class. 

Mr.  Kyl.  So  by  definition,  a  celibate  homosexual  has  no  problem? 

Mr.  Woodruff.  The  only  issue  there  is  the  "desire"  component, 
of  course,  of  the  definition  of  homosexual  in  the  earlier  policy,  was 
one  who  engaged  in,  intends  to  engage  in  or  desires  to  engage  in 
homosexual  acts.  And  the  desire,  just  the  dictionary  definition  is  a 
longing,  craving  or  a  passion  for  something.  And  the  military  basi- 
cally was  saying  if  someone  with  that  sort  of  craving  or  passion, 
it  is  not  unlikely  that  they  will  act  it  out  and  the  idea  was  to  pre- 
clude that  acting  out  from  occurring  in  the  military.  So  the  class, 
the  excluded  class,  was  defined  by  conduct.  It  was  inextricably 
bound  together.  There  was  not  a  conduct  status  dichotomy.  It 
wasn't  an  orientation  with  no  reference  to  conduct  that  was  being 
excluded.  So,  the  phrasing  of  your  statement — and  I  don't  remem- 
ber exactly  what  you  said,  but — goes  to  the  idea  that  homosexual 
conduct  is  incompatible  with  military  service. 

Well,  that  is  essentially  the  principle  under  the  old  policy.  There 
was  some  confusion,  but  that  was  the  principle,  the  guiding  prin- 
ciple. It  is  implementing  principle  under  the  old  policy.  And  the 
problem  is  if  you  change  that  language  now,  without  clearly  stating 
that  while  we  have  changed  the  language,  this  is  clearly  the  driv- 
ing principle  of  the  policy  at  least  for  the  last  decade,  you  send  the 
message  that  you  are  changing  something  that  you  are  really  not 
and  that  creates  confusion  and  creates  enforcement  problems. 

Under  the  July  19th  policy  what  creates  the  difficulty  is,  it 
doesn't  define  the  excluded  class.  And  so,  what  it  does  is  define  an 
included  class,  sexual  orientation,  and  then  it  talks  about  specific 
discharge  criteria  that  can  lead  a  court  really  to  take  it  back  to  the 
pre-1981  situation  where  you  had  to  make  an  individualized  show- 
ing. The  earlier  regulations  in  effect  prior  to  1981  allowed  retention 
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of  homosexuals  under  quote,  "unusual  circumstances".  Sort  of — I 
think  you  could  say  it  is  consistent  with  the  statement,  homo- 
sexuEility,  as  a  general  rule,  is  incompatible  with  military  service. 

In  other  words,  there  are  certain  exceptions  to  that  rule.  And  the 
courts,  in  two  cases,  held  that  unless  you  could  show  and  provide 
the  service  member  with  the  explanation  of  why  their  particular 
homosexuality  manifestations  and  conduct  was  incompatible  with 
military  service,  you  couldn't  discharge  them,  so  there  had  to  be  an 
individual  particularized  showing  on  the  part  of  government.  It 
was  because  of  those  cases  that  the  policy  was  changed  in  1981  to 
define  specifically  the  class  and  category  that  we  are  talking  about, 
define  it  by  reference  to  conduct  and  then  say,  that  is  the  class  that 
we  are  excluding.  If  you  are  in  that  class,  your  service  is  incompat- 
ible. 

Mr.  Kyl.  Thank  you. 

Mr.  Lancaster.  The  gentleman's  time  has  expired,  but,  Mr. 
Fidell,  I  think  you  wanted  to  add  something  to  the  response. 

Mr.  Fidell.  Yes,  because  I  think  there  is  a  premise  in  Congress- 
man Kyi's  question,  and  also  this  is  a  thought  that  is  suggested  by 
Professor  Sunstein's  comments. 

Professor  Sunstein's  introductory  remarks  were  instructive  be- 
cause he  was  stressing  that — as  I  heard  him,  and  I  think  he  will 
correct  me  if  I  have  misunderstood — the  mere  fact  that  this  policy 
or  any  other  policy  might  withstand  judicial  review — and  the  odds 
are  that  virtually  anything  put  forth  by  the  Federal  Government 
in  this  area  will  withstand  judicial  review — it  is  probably  the  high 
water  mark  of  judicial  deference  to  governmental  action — but  the 
mere  fact,  as  I  heard  him,  that  it  would  withstand  judicial  review 
does  not  remove  fi-om  Congress  the  responsibility  to  exercise  its 
own  judgment  as  to  what  is  proper  as  an  application  of  the  Con- 
stitution. 

That  is,  in  a  nutshell,  what  I  heard  you  to  be  saying. 

In  that  connection,  it  seems  to  me — and  now  I  revert  to  Con- 
gressman Kyl — it  seems  to  me  that  there  is  a  premise  perhaps  in 
your  comments  and  in  the  debate  thus  far  that  I  have  referred  to 
a  little  bit  in  part  of  my  prepared  statement,  and  that  it  is  what 
I  would  call  the  seven-day-a-week,  24-hours-a-day,  anywhere-on- 
earth  premise.  That  24  hours  a  day,  seven  days  a  week,  wherever 
you  are,  your  personal  conduct  is  a  matter  that  can  expose  you  to 
criminal  prosecution  under  the  UCMJ. 

In  1969,  the  Supreme  Court  decided  a  case  called  O'Callahan 
that  said  the  UCMJ  can  constitutionally  only  extend  to  conduct 
which  is  service-connected.  And  there  followed  a  period  of  outlining 
what  is  service-connected  and  what  is  not  service-connected. 

In  1987,  the  Supreme  Court,  in  a  case  called  Solorio  vs  United 
States,  held  that,  in  fact,  there  is  no  service-connection  constraint 
on  Congress'  ability  to  legislate  in  the  area.  However,  since  1987, 
there  has  been  no  revisiting  of  the  issue  as  a  matter  of  policy  by 
Congress  as  to  whether  Congress  wished  the  UCMJ  to  extend  to 
its  entire  constitutional  limits.  In  other  words,  whether  Congress 
might,  as  a  prudential  matter,  wish  to  confine  the  sweep  of  the 
UCMJ  to  those  matters  that  are  service-connected. 

I  simply  want  to  highlight  this  issue  because  I  think  there  is  a 
theme  that  underlies  a  lot  of  the  discussion  that  whatever  GIs  do 
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off  base,  a  thousand  miles  from  base,  with  people  who  have  no  con- 
nection with  the  military,  on  an  entirely  consensual  basis,  is  an  ap- 
propriate matter  for  disciplinary  action  under  the  code. 

I  will  not  take  a  position  on  the  matter,  but  I  think  it  is  impor- 
tant to  at  least  recognize  that  there  is  a  premise  there  and  there 
is  a  legislative  judgment  that  can  be  made  which  Congress  has  not 
yet  made  in  the  six  years  that  have  intervened  since  the  Solorio 
case. 

Mr.  Skelton.  Mr.  Bilbray?  

Mr,  Bilbray.  Thank  you,  Mr,  Chairman,  I  stepped  out  for  a 
minute,  so  this  question  may  have  been  answered. 

Coming  right  down  to  it,  we  have  differing  opinions.  We  have  the 
West  Coast  case,  I  think,  the  Ninth  Circuit  case,  and  we  have  oth- 
ers. In  the  opinion  of  all  of  you,  who  are  certainly  learned  in  con- 
stitutional law,  under  the  previous  decision.  Professor  Woodruff,  I 
think  you  said  under  the  previous  decision  it  was  clearly  defined. 
Is  that  what  you  are  saying? 

It  is  going  to  create  more  ambiguity  or  confusion  under  the  new 
wording;  is  that  correct? 

Mr.  Woodruff.  That  is  correct. 

Under  the  old  policy,  the  category  or  the  class  that  we  were  deal- 
ing with  on  an  exclusion  basis  was  defined.  The  new  policy  does 
not  define  a  class,  except  the  orientation  class,  and  then  goes  on 
to  say  that  that  is  okay.  That  is  no  bar  to  service. 

Ordinarily,  exclusion  policies  exclude.  They  don't  include.  So  that 
you  are  coming  at  this  issue  under  the  19  July  policy  from  the  op- 
posite direction,  creating  the  impression  that  the  intent  of  the  pol- 
icy is  to  allow  homosexuals  to  serve. 

The  elimination  of  the  defined  class  creates  a  problem,  I  think, 
and  this  is  where  the  First  Amendment  issue  comes  up.  When  the 
soldier  made  a  claim,  I  am  a  homosexual,  as  has  been  testified  re- 
peatedly in  this  chamber  and  in  the  Senate,  there  was  a  rebuttal 
presumption  that  the  individuals  would  engage  in  the  conduct  that 
defines  the  class.  That  was  the  basis  of  the  rebuttable  presumption. 

Because  the  new  policy  does  not  define  the  class — in  fact,  it  de- 
fines a  class  that  permits  service — I  think  you  raise  a  question  as 
to  whether  the  presumption  is  reasonable.  The  statement  I  am  a 
homosexual  could  just  as  easily  be  determined  or  presumed  to  be 
a  statement  of  orientation.  If  it  is  a  statement  of  orientation,  it 
could  just  as  easily  be  a  statement  of  orientation  as  a  statement 
of  being  a  member  of  a  class  defined  by  specific  sexual  conduct. 

Then  I  think  you  undercut  the  rationale,  the  basis,  for  creating 
the  rebuttable  presumption  and  imposing  upon  the  service  member 
the  burden  of  disproving. 

Mr.  Bilbray.  In  very  simplistic  terms,  what  you  are  saying  is 
that  if  a  soldier  now  files  suit  on  the  basis  of  the  fact  that  he  has 
been  discriminated  against  because  of  his  personal  life  beyond  the 
military  base,  based  on  the  new  language,  he  would  have  a  better 
chance  of  prevailing  than  under  the  old  language;  is  that  correct? 

Mr.  Woodruff.  I  am  saying  he  would  have  a  better  chance 
under  the  new  policy  than  the  old  policy  in  dealing  with  the  state- 
ments issue. 

Mr.  Bilbray.  Is  that  true? 

Mr.  SUNSTEIN.  I  disagree,  with  respect. 
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I  think  the  likehhood  may  have  gone  from  about  1  in  100  to  1.5 
in  100,  the  chance  of  success  in  the  Supreme  Court,  and  1.5  in  100 
is  a  very  small  chance  of  success. 

So  what  I  would  like  to  suggest,  just  as  a  matter  of  constitutional 
law,  is  you  might  get  £in  isolated  district  court,  maybe,  ruling  that 
this  is  unconstitutional.  You  won't  get  a  court  of  appeals,  and  you 
will  certainly  not  get  five  justices  on  the  Supreme  Court  of  the 
United  States. 

So  if  the  worry  is  are  the  justices  going  to  strike  this  one  down, 
I  think  the  answer  is  don't  worry. 

On  the  other  hand,  there  has  been  a  lot  of  talk  in  the  last  five 
years  about  judicial  activism,  and  one  reason  judicial  activism  is 
bad  is  the  judges  should  not  have  a  monopoly  on  constitutional  in- 
terpretation. And  one  reason  the  judges  ought  to  and  now  increas- 
ingly are  deferring  to  this  body  is  their  belief  that  this  body  is  look- 
ing at  the  constitutional  issues  quite  independently. 

Now,  the  Constitution  protects  a  lot  of  things  that  we  don't  like. 
It  protects  flag  burning  and  other  activities  that  many  Americans 
despise.  One  question  is,  what  is  the  military  fighting  for?  And  one 
thing  that  the  military  is  fighting  for  is  the  freest  country  on  the 
face  of  the  earth.  And  one  thing  the  freest  country  on  the  face  of 
the  earth  does  not  like  to  do  is  to  discriminate  against  people  on 
the  basis  of  conduct  or  status  of  this  sort. 

Mr.  BiLBRAY.  Yes. 

Mr.  FiDELL.  I  would  like  to  interject  for  a  minute,  amplifying 
what  Mr.  Sunstein  has  just  said. 

I  litigate  military  cases  in  my  private  law  practice  in  the  Federal 
District  Courts,  in  the  Court  of  Federal  Claims,  and  in  the  Court 
of  Military  Appeals.  Setting  aside  the  Court  of  Military  Appeals, 
which  is  a  court  of  criminal  appeals,  basically,  I  must  say  there  is 
a  tremendous  cultural  burden  that  any  plaintiff  bears  trying  to 
overturn  a  military  administrative  decision. 

Judges  are  ordinarily  not  interested  in  the  subject.  They  think  it 
is  very  arcane.  With  the  passage  of  time,  fewer  and  fewer  judges 
have  ever  worn  a  uniform,  and,  therefore,  they  are  simply  unfamil- 
iar with  this  entire  environment,  much  less  its  legal  structure. 

I  would  say  that  the  1  in  100  estimate  is  probably  a  generous 
estimate.  This  is  some  of  the  most  discouraging  litigation  that  ex- 
ists in  the  United  States.  Furthermore,  it  is  not  the  type  of  litiga- 
tion that  typically  has  a  large  pot  of  gold  at  the  end  of  the  rainbow 
that  it  is  going  to  attract  a  lot  of  attorneys  who  will  do  it  on  a  con- 
tingent fee  basis. 

I  think  the  notion  that  there  is  going  to  be  a  ground  swell  of  in- 
terest on  the  part  of  Federal  judges  at  any  level  in  this  area  and 
a  willingness  to  overturn  official  pronouncements  in  this  area  is  ba- 
sically mistaken.  I  think  that  is  a  misplaced  fear. 

Mr.  BiLBRAY.  Former  language  or  the  present  language,  either 
way,  is  that  the  conclusion  of  everybody?  It  will  not  be  overturned? 
Does  anybody  disagree  with  that? 

Mr.  FiDELL.  Either,  but  I  will  reserve  my  opportunity,  may  I  say, 
if  events  ever  bring  me,  in  a  litigation  context,  to  do  a  careful  anal- 
ysis of  whatever  finally  emerges  from  the  process  that  the  commit- 
tee is  currently  part  of. 
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But  simply  talking  about  the  environment  and  the  orientation  of 
the  the  legal  environment,  it  is  an  extremely  hostile  legal  environ- 
ment. 

Mr.  BiLBRAY.  Professor  Schlueter? 

Mr.  Schlueter.  In  listening  to  the  comments  here,  if  you  are 
asking  for  a  prediction,  I  would  say  that,  yes,  the  chances  are  good 
that  the  policy  would  be  sustained.  But  if  you  are  my  client  and 
you  want  to  know  how  to  avoid  needless  litigation,  I  would  say  let's 
sit  down  and  try  to  tighten  up  this  language  so  that  they  don't 
piecemeal  us  to  death.  Let's  sit  down  so  that  we  don't  have  to  be 
fighting  these  fires  in  every  court  in  the  land. 

That  is  entirely  different  from  predicting  success.  Many  lawyers 
are  very  careftd  not  to  predict  success  for  their  clients.  And  I  think 
in  this  case,  I  don't  know  that  we  accomplish  anything  by  sitting 
here  and  quantifying  what  your  chances  are.  I  think  the  consensus 
seems  to  be,  from  those  who  have  examined  it,  is  it  is  defensible. 
People  will  defend  it.  But  that  does  not  mean  it  cannot  be  improved 
on. 

Mr.  BiLBRAY.  Thank  you. 

Mr.  Skelton.  Five  minutes  is  up.  We  will  now  have  a  15  minute 
recess  to  go  vote  and  we  will  be  back. 

[Recess.] 

Mr.  Skelton.  Mr.  Lancaster. 

Mr.  Lancaster.  Thank  you,  Mr.  Chairman. 

And  thank  you,  gentlemen.  I  regret  I  was  not  here  to  hear  your 
testimony  but  I  do  appreciate  the  contributions  in  that  regard.  I  do 
have  a  couple  of  questions  for  you  which  I  will  put  all  at  once  and 
then  allow  you  to  comment  as  you  will. 

Mr.  Fidell,  as  I  understood  your  response  to  a  question  awhile 
ago.  you  indicated  that  you  thought  that,  as  this  policy  evolves, 
there  should  be  no  detailed  blueprint  of  how  it 

Mr.  Fidell.  No,  quite  the  reverse.  I  think  it  is  very,  very  impor- 
tant that  we  have  the  fine  print  before  making  broad  judgments 
about  what  ought  to  be  done  next.  My  concern  is  that  the  fine  print 
ought  not  to  be  set  in  concrete  at  this  time. 

I  believe 

Mr.  Lancaster.  That  was  going  to  be  my  question,  because  I 
think  the  1981  cases  require  a  degree  of  certainty  I  was  not  hear- 
ing in  your  response,  and  I  wanted  further  comment  about  that. 

Mr.  Fidell.  No.  Given  the  stakes  for  all  concerned  here,  I  think 
it  is  desirable  to  have  as  much  clarity  as  possible.  However,  being 
a  realist,  and  knowing  the  complexity  of  life  in  the  military,  I  am 
quite  wary  about  loclang  in  through  legislation,  which  is  difficult 
to  enact  and  even  more  difficult  to  amend  after  you  have  enacted 
it  prematurely. 

Mr.  Schlueter.  Could  I  add  to  that,  please? 

I  think  you  might  best  serve  the  process  by  laying  out,  from  the 
legislative  standpoint,  some  specific  policy  statements  or  guidance 
and  let  the  implementation  evolve  over  time,  but  with  this  caveat — 
£ind  I  go  back  to  my  concern  about  specific  guidance  on  who  can 
initiate  investigations  and  the  level  of  investigation  before. 

Those  sorts  of  provisions  which  currently  exist  in  the  DOD  policy 
arguably  create  rights  or  benefits  for  a  class  of  individuals.  And  if 
the  military  does  not  follow  that  guidance  to  the  T,  that  creates  a 
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judicial  issue  for  a  service  member  who  is  discharged  for  being  a 
homosexual. 

If  I  were  representing  that  service  member  I  would  go  down  the 
checklist  that  will  eventually  be  provided  to  commanders,  and 
through  depositions  and  questioning  I  would  determine  if  indeed 
the  commander  in  question  had  credible  information.  I  would  then 
challenge  the  definition  of  credible  information.  I  would  read  it  to 
mean  a  very  high  standard,  and  I  would  argue  to  the  court  that 
because  the  commander  did  not  have  that  standard  met,  my  client 
was  luijustly  discharged  fi*om  the  service. 

Now,  you  can  say,  well,  it  seems  to  me  the  government  in  good 
faith  has  attempted  to  provide  guidance  for  commanders,  and  that 
is  true.  But  they  must  also  be  veiy  wary  of  creating  benefits  or 
rights  which  might  later  serve  to  trip  them  up  and  provide  a  basis 
for  litigation. 

Mr.  Lancaster.  Let  me  state  my  next  two  questions  before  any- 
body jumps  in  to  answer  because  then  you  use  up  my  five  minutes, 
and  I  don't  get  to  ask  my  questions. 

Mr.  ScHLUETER.  I  apologize. 

Mr.  Lancaster.  That  leads  to  my  next  question  which  deals  with 
implementation . 

As  I  have  asked  other  witnesses  previously,  my  concern  about 
the  credible  information  and  conduct,  as  opposed  to  nonverbal 
statements  and  that  sort  of  thing,  is  that  we  are  giving  an  awful 
lot  of  discretion  to  unit  commanders,  which  concerns  me  because  it 
may  be  capriciously  applied  and  ultimately  get  us  in  trouble  with 
later  court  challenges. 

So  I  wish  you  would  address  the  whole  issue  of  implementation 
of  the  policy  as  it  is  written,  whether  or  not  it  can  be  implemented 
in  a  fair  and  even  way  that  would  withstand  court  challenge  or 
whether  or  not  we  are  giving  too  much  discretion  to  the  command- 
ers in  the  field. 

And,  lastly,  as  one  who  supports  the  ban,  I  am  concerned  that 
we  may  very  well  find  ourselves  continuing  to  lose  ground  in  the 
courts  as  we  have  done  in  the  Ninth  Circuit  and  in  some  of  the  dis- 
trict courts.  And  if  you  want  to  maintain  the  current  policy,  are 
there  ways  to  fix  the  current  policy  by  legislation  which  will  make 
it  easier  to  support  a  ban  than  now  exist? 

Mr.  SUNSTEIN.  I  can  answer,  I  think,  both  at  the  same  time. 

Really,  I  think  one  ought  not  to  worry  about  judicial  challenges. 
That  was  not  the  Ninth  Circuit.  That  was  a  District  Court  in  the 
Ninth  Circuit.  It  was  a  very  unusual  opinion.  It  would  be  most  sur- 
prising if  it  is  not  reversed,  by  the  Ninth  Circuit,  certainly  by  an 
overwhelming  majority.  So  there  are  some  isolated  lower  court 
opinions,  but  the  courts  will  probably  not  get  into  this,  and  the  Su- 
preme Court  will  tell  them  not  to  if  they  start  to. 

I  think  that  such  discretion  as  this  policy  gives  commanders  is 
not  going  to  raise  legal  problems,  except  in  cases  in  which  the  com- 
manders don't  adhere  to  the  regulations  that  are  set  forth.  So  the 
discretionary  field  that  they  have,  I  doubt,  would  raise  legal  ques- 
tions. So  I  wouldn't  worry  about  the  courts.  I  would  worry  about 
the  implementation  quite  outside  the  courts.  I  think  that  is  a  legiti- 
mate concern. 
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This  morning  there  was  something  very  troublesome  in  the  de- 
scription by  the  General  Counsel  of  a  proceeding  in  which  someone 
was  accused  of  being  a  homosexual  and  then  she  had  a  hearing  in 
which  she  rebutted  the  presumption  by  having  her  boyfriends  come 
in.  That  is  an  extremely  ugly  event.  I  think  there  is  no  way  to  get 
something  like  that  stopped  except — and  I  fear  you  are  not  going 
to  like  hearing  this — there  is  no  way  to  stop  that  hearing  from  hap- 
pening except  by  eliminating  the  ban. 

Mr.  FiDELL.  If  I  can  add  to  that,  just  on  the  question  of  hearings 
at  which  an  effort  is  made  to  rebut  the  presumption,  because  I 
think  that  is  an  appropriate  area  for  you  to  be  wondering  about. 
May  I  refer  you  to  page  3  of  my  prepared  statement? 

I  raised  the  question  whether  it  was  realistic  to  view  that  pre- 
sumption as  rebuttable.  And,  if  it  is  rebuttable,  presumably  great 
weight  would  be  placed  on  the  ability  of  the  administrative  dis- 
charge board  to  weigh  demeanor  evidence. 

I  tried  to  play  out  in  my  own  mind  what  such  a  hearing  would 
be  like.  And,  in  doing  that,  it  occurred  to  me  that  the  services'  cur- 
rent procedure — and  you  may  well  want  to  get  the  views  of  the  De- 
fense Department  on  this — but  my  understanding  is  that,  at  least 
in  the  Navy,  and  I  assume  the  same  policy  is  applied  in  the  other 
services,  that  if  the  evaluee,  or  the  respondent,  in  an  administra- 
tive discharge  board  prevails  at  the  trial  level,  before  the  board  of 
officers,  that  determination  can  be  reversed  by  higher  authority. 

In  other  words,  you  can  win  at  trial  and  effectively  have  it  over- 
turned by  higher  authority.  Only,  by  the  way,  for  enlisted  person- 
nel. 

My  understanding,  further,  is  that  if  an  officer  were  able  to  rebut 
the  presumption  to  the  satisfaction  of  a  show  cause  board,  that 
would  be  the  end  of  the  matter,  and  the  officer  could  not  be  dis- 
charged. So  there  is  a  discrepancy  there. 

But  I  think  it  is  very  worthwhile,  and  I  hope  that  the  committee, 
at  the  appropriate  time,  will  think  through  exactly  what  a  rebutta- 
ble presumption  means  as  a  procedural  matter. 

The  other  thing  is,  I  want  to 

Mr.  Lancaster.  Of  course,  the  General  Counsel  said  this  morn- 
ing this  was  not  a  change  of  policy.  And,  of  course,  some  of  you 
practice  now  on  these  kind  of  cases.  Is  that  the  case? 

Mr.  FiDELL.  I  believe  that  is  the  case.  And,  frankly,  I  think  one 
of  the  benefits  of  a  hearing  like  this  is  it  helps  focus  your  attention 
on  things  that  were  always  there  but  you  had  not  perhaps  really 
zeroed  in  on  before. 

I  would  also  like  to  add  that  Professor  Sunstein  has  very  usefully 
drawn  a  distinction  between  judicial  review  of  the  policy  as  such 
as  opposed  to  judicial  review  of  the  policy  as  applied.  There  is  al- 
ways going  to  be  judicial  review,  whether  under  the  Tucker  Act  in 
the  Court  of  Federal  Claims,  or  in  the  District  Courts  under  the 
Administrative  Act,  or  in  the  Boards  for  Correction  of  Military 
Records,  of  the  question  of  whether  whatever  regulation  is  in  place 
has  been  accurately  applied. 

Did  the  command  violate  the  regulation?  That  is  always  going  to 
be  litigable.  It  is  litigable  now.  It  will  be  litigable  in  the  future.  So 
no  one  should  be  under  the  impression  in  this  room  that  by  modify- 
ing, by  editing,  you  can  shut  down  an  entire  area  of  litigation. 
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What  we  are  talking  about,  I  think,  is  the  larger  question  of 
wholesale:  Is  the  policy,  this  policy  or  any  other  policy,  going  to  be 
subject  to  a  reasonable  prospect  of  being  overturned  in  District 
Court  and  in  the  Federal  courts?  And,  in  that,  I  would  associate 
myself  with  Mr.  Sunstein's  comments. 

Mr.  Woodruff.  May  I  address  that  point? 

Mr.  Lancaster.  Yes,  sir. 

Mr.  Woodruff.  With  regard  to  the  discretion  of  the  command- 
ers, commanders  have  a  tremendous  amount  of  discretion  already. 
The  problem  is,  when  you  start  giving  them  laundry  lists  of  dos 
and  don'ts,  that  is  what  raises  the  problems  that  Mr.  Fidell  alluded 
to  with  regard  to  the  as  appUed.  Have  they  violated  it?  Have  they 
done  this?  Have  they  done  that? 

So  I  think  commanders  have  discretion.  The  military  has  author- 
ity to  deal  with  abuses  of  discretion  already. 

With  regard  to  the  Utigation  aspects,  the  trend,  if  you  will,  in  the 
Ninth  Circuit,  or  at  least  the  recent  cases  coming  out  of  the  Ninth 
Circuit — and  there  are  several  pending  in  the  district  courts  and 
actually  before  the  Ninth  Circuit  now — have  not  focused  on  the  ap- 
plication of  the  policy.  They  have  focused  on  the  underlying  con- 
stitutionality from  a  rational  basis  perspective. 

And  while  I  personally  believe  the  District  Court  decision  in  the 
Meinhold  case  is  an  aberration  and  departs  from  established  prece- 
dents and  principle,  I  also  see  that  that  decision  was  a  direct  result 
of  a  Ninth  Circuit  decision  in  Pruitt  v.  Cheney,  which  sent  a  signal 
to  the  lower  court  to  apply  a  higher  standard  of  review  and  require 
the  military  to  justify  the  policy  through  expert  witnesses  and 
studies  and  sociological  data  and  that  sort  of  information. 

If  that  is  where  we  are  leading  in  the  courts,  we  need  to  address 
that.  I  think  the  evidence  that  has  been  produced  at  hearings  like 
this  and  over  in  the  Senate  have  clearly  established  the  underlying 
premise  of  the  policy  that  homosexuality,  as  defined  in  the  DOD  di- 
rective, is  incompatible  with  miUtary  service  and  that  information 
should  be  available  and  the  Justice  Department  should  aggres- 
sively defend  the  poHcy  decisions  in  those  courts. 

Now,  the  Ninth  Circuit  is  a  big  circuit,  and  we  have  had  some 
rather,  shall  we  say,  unfavorable  decisions  out  of  there  before.  And 
the  question  is — and  I  agree  with  my  colleagues  that  I  don't  think 
the  Supreme  Court  would  overturn  the  policy — but  the  question  is, 
are  you  going  to  get  the  poUcy  to  the  Supreme  Court?  And  that  is 
an  important  consideration. 

Mr.  Lancaster.  Thank  you,  gentlemen. 

Mr.  Skelton.  Let  me  ask  you — I  forget — Mr.  Fidell,  it  may  have 
been  you,  speaking  about  this  rebuttable  presumption.  I  assume 
that  is  the  situation  today;  is  that  not  correct? 

Mr.  Fidell.  That  is  my  understanding,  yes. 

Mr.  Skelton.  It  is  not  spelled  out  anywhere;  is  that  correct? 

Mr.  Woodruff.  I  believe  I  can  answer  that. 

Mr.  Skelton.  All  right. 

Mr.  Woodruff.  It  derives  from  the  discharge  criteria  for  a  state- 
ment claiming  to  be  a  homosexual.  Basically,  what  the  policy  says, 
that  a  statement  claiming  that  you  are  a  homosexual  is  a  basis  for 
discharge  luiless  the  individual  can  establish  that  they  are  not  a 
homosexual  or  bisexual,  and,  of  course,  that  refers  to  the  definition 
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of  homosexual  in  the  directive:  One  who  intends  to  or  engages  in 
or  desires  to  engage  in  homosexual  conduct. 

So  that  is  where  the  rebuttable  presumption  was  developed,  from 
that  structure  of  the  policy. 

Mr.  Skelton.  My  question  is,  in  codifying  this  whole  business, 
how  necessary  would  it  be  for  us  to  touch  on  the  rebuttable  pre- 
sumption aspect  of  it? 

Mr.  FiDELL.  Frankly,  my  reaction,  when  I  first  saw  the  rebutta- 
ble presumption  language  in  there,  was  that  it  was  injecting  an 
element,  a  level  of  technical  detail  that  I  was  not  persuaded  was 
necessary.  The  notion  of  bringing  in  evidence  along  the  lines  that 
Mr.  Sunstein  discussed,  I  think,  of  evidence  of  heterosexual  activity 
on  the  part  of  a  respondent  to  an  administrative  discharge  board, 
that  has  been  done  in  the  past.  I  know  of  such  cases,  and  I  imagine 
that  that  would  suggest  to  the  trier  of  fact  that  the  respondent  in 
such  a  case  is,  in  fact,  "straight." 

I  am  not  sure  that  it  is  desirable  to  turn  this  area  into  something 
that  looks  like  the  Internal  Revenue  Code. 

Mr.  Skelton.  That  was  my  initial  thought.  Why  even  touch  upon 
it  if  it  is  actually  there. 

Mr.  Sunstein.  To  codify  that,  I  think,  would  be  unnecessary  and 
worse — to  codify  that  sort  of  procedure. 

Mr.  Skelton.  How  about  Mr.  Schlueter? 

Mr.  Schlueter.  I  have  looked  at  this  expertise  not  as  adminis- 
trative law,  but  it  strikes  me  as  inconsistent  if  someone  says  I  am 
gay  and  now  you  find  yourself  in  an  administrative  board.  In  effect, 
you  have  to  say,  I  believe,  as  somebody  recognized  correctly  this 
morning,  in  effect,  you  have  to  convince  the  military  you  lied.  What 
is  to  keep  the  military  from  trying 

Mr.  Skelton.  I  will  give  you  some  examples  of  the  most  glaring 
one.  Might  be  someone  was  kidding,  joking. 

Mr.  FiDELL.  Or  drunk. 

Mr.  Skelton.  Or  both. 

Professor  Woodruff. 

Mr.  Woodruff.  I  think  it  is  important  to,  in  some  way,  shape, 
or  form  let  the  people  know  that  are  going  through  the  procedures 
where  the  relative  burdens  of  proof  and  burdens  of  persuasion  lie 
in  these  matters.  I  think  if  you  try  to  finesse  that  and  not  clearly 
lay  out  what  it  is  that  you  are  doing — the  whole  deal  goes  back  to 
the  structure  of  the  policy;  that  when  you  claim  to  be  a  homo- 
sexual, the  policy  presumes  that  you  engage  in  the  conduct  that  de- 
fines the  class. 

And,  remember,  we  are  not  talking  about  some  amorphous  con- 
cept of  sexual  orientation  here.  We  are  talking  about  a  defined 
term  in  the  policy,  and  that  is  what  it  is  looking  at  and  that  is 
what  it  is  limited  to.  So  the  rebuttable  presumption  idea  gives  the 
service  member  the  opportunity  to  establish  that  they  are  not  a 
member  of  the  class. 

Mr.  Skelton.  I  will  go  to  another  Member  here,  but  you  would 
vote  three  to  one. 

All  right,  Mr.  Bartlett? 

Mr.  Bartlett.  Thank  you  very  much. 
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Let  me  come  back  to  something  you  just  mentioned.  I  am  not  a 
lawyer,  but  I  still  am  concerned  about  the  difficulty  the  military 
person  had  in  this  rebuttal. 

I  thought  they  were  asked  to  do  things  which,  on  the  face  of  it, 
would  appear  to  be  impossible.  The  first  is  prove  a  negative,  and 
I  don't  know  how  you  do  that.  The  second  is,  I  mean,  you  cannot 
have  a  propensity  to  be  a  homosexual,  you  have  to  deny  you  have 
it.  And  when  I  looked  up  propensity  in  the  dictionary  it  was  the 
sine  qua  non  of  being  a  homosexual. 

I  don't  understand.  You  would  have  to  convince  them  that  you 
really  lied  to  them  to  begin  with. 

Mr.  Woodruff.  Two  points,  sir.  All  rebuttable  presumptions  are 
not  new  or  unusual  or  unique  in  the  law.  They  have  been  used  in 
other  situations.  I  can  give  you  an  example.  Generally,  the  law  pre- 
sumes that  a  child  bom  to  a  woman  during  marriage  is  the  child 
of  her  husband.  And  if  you  are  going  to  dispute  that,  the  one  dis- 
puting it,  the  husband,  has  the  burden  of  proving  otherwise.  It  is 
a  presumption  that  normally  flows.  It  is  logical  to  presume  that 
fi-om  the  establishment  of  fact  A  that  fact  B  exists. 

Within  the  mihtary  policy,  because  the  class  that  we  are  defining 
here  is  a  conduct-described  class,  when  you  say  you  are  a  homo- 
sexual, the  logical  reaction  or  the  logical  extension  of  that,  the  fact 
B,  if  you  will,  is  that  you  engage  in  the  conduct  that  defines  the 
class. 

If  you  say  you  are  an  airplane  pilot,  it  is  logical  to  presume  you 
fly  airplanes.  If  you  meem  something  else,  then  I  think  the  burden 
is  on  you  and  should  properly  be  on  you  to  explain  what  it  is  that 
you  mean  and  in  terms  of  the  definition  of  the  class. 

Mr.  Bartlett.  I  think  that  is  correct,  but  in  the  case  of  the  pat- 
rimony suit,  you  don't  have  to  prove  a  negative.  You  can  easily 
prove  you  were  or  you  were  not. 

Let  me  ask  you  another  question,  and  that  has  to  do  with  where 
we  are  if  this  gets  enacted  into  law  substantially  the  way  it  is. 

I  sat  this  morning  and  listened,  as  I  sat  most  of  yesterday  and 
listened,  and  what  I  thought  I  heard  was  that  this  new  policy  is 
essentially  like  the  other  except  for  two  small  differences.  One  is, 
we  won't  ask;  and  tiie  second  is,  we  won't  be  engaging  in  witch- 
hunts, and  we  were  not  anyway,  but  now  we  have  added  some  lan- 
guage to  make  sure  we  are  never  going  to  do  that. 

But  yesterday  when  the  President  had  a  press  conference,  he 
made  the  statement  that  the  Joint  Chiefs  have  moved  a  great  deal 
since  January.  I  am  essentially  where  I  was  in  January. 

Now,  as  you  read  this — and  I  had  some  pause,  because  when  I 
read  this  under  the  guidelines,  you  could  have  the  most  flagrant 
gay  life-style,  but  if  you  avoided  only  these  two  things,  you  are  in 
and  they  cannot  put  you  out.  The  two  things  you  avoid  is  any  con- 
tact in  public,  and  the  second  thing  is  you  avoid  sajdng  you  are 
gay.  But  every  other  thing  you  do  can  be  gay  life-style  behavior. 

That  is  one  way  to  interpret  this.  Which  is  the  correct  interpreta- 
tion? Is  it  what  the  Joint  Chiefs  and  the  people  are  telling  us  this 
morning  or  has  Clinton  properly  interpreted  it? 

Mr.  Woodruff.  Having  observed  the  testimony  of  the  Joint 
Chiefs  the  other  day  in  the  Senate  and  listening  to  the  DOD  Gen- 
eral Counsel  and  those  members  of  the  DOD  working  group  that 
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have  testified  here  and  over  in  the  Senate,  I  am  satisfied  that  the 
Joint  Chiefs  beheve  that  this  poHcy  is  essentially  the  policy  that 
existed  prior  to  29  January,  with  a  couple  of  little  minor  corrections 
and  clarifications.  I  think  they  firmly  believe  that. 

I  was  convinced.  If  there  was  a  presumption  otherwise,  they  re- 
butted it. 

Mr.  Skelton.  Let  me  interrupt.  Do  you  believe  that? 

Mr.  Woodruff.  Yes,  sir. 

Mr.  Bartlett.  This  just  doesn't  say  that. 

Mr.  Woodruff.  As  I  have  pointed  out  in  my  statement,  I  think 
the  document  itself,  the  policy  itself,  has  some  fundamental  dif- 
ferences fi*om  the  earlier  policy  that  create  the  problems  that  I 
have  outlined  in  my  statement  and  in  my  testimony  thus  far.  And 
I  think  that  if  you  are  going  to  essentially  codify  the  earlier  policy, 
that  you  have  to  recognize  those  differences  and  give  the  Joint 
Chiefs  the  policy  they  think  they  have  rather  than  the  one  that  is 
embodied  in  this  document. 

Mr.  Bartlett.  We  can  get  there  from  here,  but  this  needs  some 
changes? 

Mr.  Woodruff.  Yes,  sir. 

Mr.  Buyer.  Mr.  Chairman,  when  you  asked,  "do  you  believe  it," 
he  said  yes  but  then  answered  it  differently.  I  think  he  was  con- 
fused by  your  question.  I  don't  know  what  it  was. 

Mr.  Woodruff.  No,  my  answer  was  I  believed  that  the  Joint 
Chiefs  believe — it  is  my  opinion  the  Joint  Chiefs  believe  they 
have 

Mr.  Skelton.  What  do  you  beheve? 

Mr.  Woodruff.  I  think  the  policy  is  different.  I  think  this  docu- 
ment is  different  than  the  former  policy  in  those  ways  I  have  out- 
lined earlier. 

Mr.  SCHLUETER.  Can  I  address  that  point? 

Some  of  the  confusion,  and  you  have  hit  right  on  the  point,  and 
that  is,  and  I  keep  asking  myself,  is  it  possible  now,  based  on 
President  Clinton's  announcement,  for  a  celibate  homosexual  to 
serve  on  active  duty?  Because,  initially,  that  was  the  spin  I  was 
hearing,  and  that  would  have  certainly  been  a  fundamental  change. 
But  I  don't  believe  that  is  what  the  Joint  Chiefs  are  saying. 

I  don't  know  that  someone  could  flaunt  their  orientation  without 
risking  an  investigation,  and  that  goes  back  to  your  questions  this 
morning  of  what  is  credible  information.  If  someone  is  clearly 
flaunting  being  very  actively  involved  in  homosexual  marches,  is 
posting  posters  everywhere,  I  think  eventually  a  commander,  in  his 
or  her  discretion,  would  be  justified  in  initiating  an  investigation 
into  whether  that  individual  had  committed  acts. 

That  is  another  point  of  confusion.  Initiating  an  investigation  to 
find  out  whether  they  have  the  orientation,  the  status,  or  whether 
they  have  engaged  in  acts.  I  take  it  they  mean  to  investigate  to  de- 
termine whether  they  have  engaged  in  conduct — that  is,  whether 
they  have  attempted  to  get  married,  whether  they  have  had  sexual 
contact  with  another  member.  I  am  not  sure,  and  I  think  that  area 
could  also  be  clarified. 

Mr.  SUNSTEIN.  Just  a  point  here.  Just  to  march  is  not  probative 
of  homosexuality  in  the  least,  any  more  than  to  march  in  the  civil 
rights  demonstration  is  probative  of  lurking  black  blood,   or  to 
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march  in  an  anti-holocaust  march  means  that  you  are  Jewish.  That 
is  an  exercise  of  a  protected  right  of  free  speech  and  ought  not  to 
be  thought  probative  of  anything, 

Mr.  Skelton.  Mr.  Buyer? 

Mr.  Buyer.  I  disagree.  It  is  not  probative  of  anything. 

Mr.  SUNSTEIN.  Not  probative  of  homosexual  orientation.  It  is  pro- 
bative of  belief  but  not  orientation.  Do  you  think  everyone  who 
marches  in  a  homosexual  march  is  homosexual? 

Mr.  Buyer.  Excuse  me.  When  you  say  it  is  not  probative  of  any- 
thing, I  am  glad  that  you  have  clarified  it  because  it  is  probative 
of  tendencies, 

Mr.  SUNSTEIN.  Tendency  to  be  homosexual? 

Mr.  Buyer.  Tendency  of  whether  you  should  ask  a  question  or 
not.  We,  by  our  own  nature,  recognize  certain  things.  You  go,  wait 
a  minute;  he  just  came  back  from  the  gay  parade.  Wait  a  minute, 
it  is  Bill.  Bill  is  not  gay.  I  know,  Bill;  you  are  right. 

That  is  why  this  issue  is  trying  to  address  whether  or  not  it  is 
credible  to  warrant  an  inquiry.  I  can  understand  that.  I  just 
brought  the  issue  up  when  you  said  it  is  not  probative  of  anj^hing. 

Mr.  SUNSTEIN.  In  context,  I  hope  it  was  clear  that  I  meant  by 
anything  probative  of  sexual  orientation. 

Mr.  Buyer.  Excuse  me.  I  have  a  question  for  Professor  Woodruff. 

My  question,  Professor  Woodruff,  the  General  Counsel  of  the  De- 
partment of  Defense  was  over  here  discussing  this  issue,  and  she 
said  the  statement  that  homosexuality  is  incompatible  with  mili- 
tary service  has  never  been  reUed  upon  by  the  government  to  de- 
fend the  policy  and;  therefore,  it  is  not  necessary  to  define  homo- 
sexuality in  the  new  policy. 

I  kind  of  paraphrased  the  last  part.  I  would  not  say  that  is  ex- 
actly what  she  said,  but  I  was  left  with  the  general  belief  that  it 
is  not  really  a  big  deal.  This  really  is  not  necessary.  The  Marine 
Brigadier  General  Miller  said  that  is  a  linchpin.  It  is  the  premise. 

In  your  experience  as  a  Utigator  and  defender  of  this  kind  of  pol- 
icy, do  you  agree  or  disagree  with  the  General  Counsel?  And  would 
you  make  any  comments,  please? 

Mr.  Woodruff.  I  respectftdly  disagree  with  the  General  Counsel. 

I  would  also  note  that  on  the  first  page  of  the,  I  guess  the  second 
paragraph  of  the  Attorney  General's  memorandum  the  other  day, 
she  specifically  said  that  the  new  policy  carries  over  the  premise 
that  homosexuality  is  incompatible  with  military  service  and  al- 
ludes to  the  fact  that  that  was  importeint  in  making — in  her  opin- 
ion, that  the  policy  was  defensible. 

So  I  just  disagree  with  the  General  Counsel. 

Mr.  Buyer.  You  think  the  Attorney  General  contradicts  the  Gen- 
eral Counsel  of  Les  Aspin? 

Mr.  Woodruff.  That  is  the  way  I  read  it.  Yes,  sir. 

Mr.  Buyer.  Let  me  ask  this  question.  If  we  codify  a  ban,  whether 
it  is  a  President's  compromise  or  anything  in  between,  or  the  pro- 
genitor position,  do  you  believe  the  statement,  "Homosexuality  is 
incompatible  with  military  service",  is  the  major  premise  or  the 
linchpin  that  needs  to  be  codified? 

Mr.  Woodruff.  I  think  that  principle  needs  to  be  codified. 

Mr.  Buyer.  And  clearly  stated  in  unambiguous  language? 
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Mr.  Woodruff.  Yes,  sir.  When  you  start  qualifying  it,  you  go 
back  to  the  situation,  as  I  said  before,  that  we  faced  in  Berg  v. 
Claytor,  in  Matlovich  v.  Secretary  of  the  Air  Force  in  the  previous 
poUcy  that  was  replaced  in  1981,  and  require  these  individual  par- 
ticularized findings. 

So  that  is  the  problem  when  you  start  creating  exceptions.  You 
have  to  show  why  this  soldier  does  not  fit  the  exception, 

Mr.  Buyer.  I  am  glad  the  Chairman  asked  you  the  question  on 
your  beliefs — on  your  perceptions  after  hearing  the  Chiefs  testify 
versus  what  you  read  in  the  document.  You  agree  they  are  two  dif- 
ferent things,  because  that  is  how  I  was  feeling  yesterday  when  I 
read  this  versus  what  the  Chiefs  were  saying. 

I  believe  the  Chiefs  believe  in  their  heart  that  commanders  are 
given  great  latitude  out  there  in  the  field  to  conduct  inquiries.  But 
when  you  read  what  is  in  the  policy,  the  judges  are  going  to  look 
at  the  four  comers  of  the  document  and  they  will  look  and  say, 
what  does  it  say?  So  if  the  commander  out  there  said,  well,  I  relied 
on  two  of  those  things  that  are  noncredible,  that  will  be  litigated, 
will  it  not? 

Mr.  Woodruff.  It  will  get  to  this  "as  applied"  issue.  And  I 
should  point  out  that  we  are  not  talking  about  constitutional  adju- 
dication at  that  point,  we  are  talking  about  the  general  principle 
that  the  courts  are  going  to  require  the  military  to  obey  their  own 
internal  regulations  and  to  obey  the  directives  from  Congress.  They 
will  have  to  follow  the  law. 

Mr.  Skelton.  Let  me  interrupt  you,  if  I  may.  From  the  Attorney 
General's  memo  dated  July  19,  in  the  second  paragraph,  second 
sentence,  the  policy  reiterates  the  prior  Defense  Department  view 
that  homosexuality  is  incompatible  with  military  service  because  it 
interferes  with  the  factors  critical  to  combat  effectiveness.  Ho^y- 
ever,  the  policy  adopts  the  new  position  that  sexual  orientation  is 
a  private  matter  and  is  not  a  bar  to  service  unless  manifested  by 
homosexual  conduct. 

Any  of  you — do  you  see  these  two  sentences  in  conflict?  It  says, 
the  policy  reiterates  the  prior  Department  of  Defense's  view,  and 
then  it  goes  on,  the  policy  adopts  a  new  position.  Are  those  in  con- 
flict or  not? 

Mr.  Woodruff.  I  think  they  are  talking  about  two  different 
things.  And,  as  written  here,  I  don't  think  they  are  a  conflict  be- 
cause sexual  orientation  was  not  part  of  the  old  policy.  The  old  pol- 
icy did  not  address  sexual  orientation  nor  try  to  determine  sexual 
orientation.  Didn't  exclude  soldiers  on  the  basis  of  sexual  orienta- 
tion. 

The  problem  I  see  with  including  sexual  orientation  is  you  create 
this  protected  class,  and  now  you  have  some — the  only  class  you 
have  defined  by  this  new  policy  is  one  of  orientation,  and  that  is 
an  inclusion  class.  So  now  we  start  getting  fuzzy  as  to  who  is  in 
the  class  and  who  is  out. 

Mr.  Skelton.  Anybody  disagree  with  that? 

Mr.  Fidell.  With  Colonel  Woodruff?  Let  me  say  I  have  been  un- 
comfortable thinking  of  this  in  class  terms.  Maybe  because  I  see 
these  people  one  at  a  time.  I  don't  really  like  to  deal  in  class  terms, 
and  I  am  not — I  just  don't  think  that  is  a  productive 

Mr.  Skelton.  Steve,  I  interrupted  you.  Excuse  me  for  doing  so. 
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Mr.  Buyer.  Thank  you,  Mr.  Chairman. 

My  last  question  relates  to  the  policy  that  defines  the  activities 
which  will  be  the  noncredible  information,  such  as  the  presence  at 
a  gay  bar,  possessing  or  reading  homosexual  publications,  march- 
ing in  gay  parade  rallies. 

Professor  Woodruff,  having  been  a  practicing  military  lawyer  out 
there  and  dealing  with  commanders  who  are  dealing  with  real-life 
scenarios  and  problems,  do  you  feel  that  by  the  policy  having  de- 
fined these  particular  things,  that  those  in  and  of  themselves  will 
be  litigated  in,  for  example,  the  homosexual  publications?  What 
about  X-rated  videotapes?  What  about  several  guys  going  out  at 
night;  one  guy  leaves  his  wallet;  they  look  into  his  wallet  and  find 
a  nude  picture  of  a  man? 

We  have  all  been  practicing  lawyers  out  there.  It  is  incredible. 
If  your  imagination  can  dream  it  up,  it  has  probably  happened. 

Mr.  FiDELL.  It  has  happened. 

Mr.  Buyer.  That  is  right.  Would  you  comment  on  that? 

Mr.  Woodruff.  First  of  aU,  with  regard  to  the  policy  guidelines 
that  is  attached  to  Secretary  Aspin's  memo,  over  the  last  several 
days  of  hearings  it  appears  to  me — I  have  the  distinct  impression 
this  is  still  a  moving  train.  Both  in  this  subcommittee  and  over  in 
the  Senate,  there  seem  to  be  some  clarifications  and  rethinking  and 
reconsideration  of  some  of  these  things,  so  I  am  not  sure  what  the 
policy  guidelines  ultimately  are  going  to  look  like  or  what  form 
they  are  going  to  take,  and  I  think  they  are  still  scratching  their 
heads  on  those  very  issues. 

With  regard  to  the  specific  activities  that  you  note  here,  what 
they  have  said  under  here  is  that  these  are  not  a  credible  basis  for 
initiating  an  investigation  or  serve  as  the  basis  for  an  administra- 
tive discharge  in  and  of  themselves.  And  the  DOD  General  Counsel 
made  a  point,  I  guess  it  was  this  afternoon,  that  this  is  really  de- 
veloped under  the  old  poUcy. 

And  she  is  correct  in  the  respect  that  in  the  BenShalom  decision 
in  the  7th  circuit,  when  addressing  the  difference  between  the  1981 
version  and  the  previous  version  of  the  policy,  the  court  interpreted 
the  changes  in  the  poUcy  to  focus  more  on  precise  issues  rather 
than  tendencies  and  that  sort  of  thing.  And  the  court  said  that  that 
policy,  the  1981  pohcy,  does  not  preclude  one  from  reading  a  gay 
magazine. 

But  it  did  not  talk  about  inquiries  and  investigation  and  that 
sort  of  thing.  It  just  says  you  cannot  discharge  somebody  because 
they  read  a  gay  magazine  or  go  to  a  gay  bar.  You  are  not  going 
to  be  able  to  sustain  a  discharge  just  on  that  sort  of  activity. 

Mr.  Buyer.  But  I  take  it  fi'om  yesterdays  discussion  that  the 
Chiefs  are  in  agreement  that — and  I  think  Les  Aspin  even  men- 
tioned— latitude  will  be  given  to  commanders. 

Hold  that  for  a  second. 

When  the  military  went  through  its  drug  policies,  remember 
that;  in  the  1980s?  That  was  incredible.  We  did  not  want  our  com- 
manders out  there  to  have  to  be  lawyers,  so  we  had  to  go  with  par- 
ticularity and  articulate  to  them  exactly  what  they  can  and  cannot 
do  so  they  are  not  always  calling  the  JAG  office.  We  had  to  do  that 
to  deal  with  the  drug  pohcy. 
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But  when  we  come  to  this  particular  poUcy  we  throw  up  our 
hands  and  say,  we  will  give  wide  latitude  on  the  commanders.  I 
feel  really  uncomfortable  here. 

Mr.  Woodruff.  One  of  the  things  that  has  disturbed  me,  sort  of 
bothered  me  about  this  aspect,  the  investigatory  aspect,  because 
that  is  what  we  are  talking  about  here,  these  policies — apparently, 
the  idea  from  the  working  group  and  the  Chiefs  is  that  they  are 
designed  to  prevent  certain  abuses.  I  am  not  sure  we  have  ever 
really  gotten  a  handle  on  what  it  is  what  evil  we  are  trying  to  pre- 
vent here.  And,  quite  frankly,  I  feel  inadequate  to  advise  on  that 
until  I  know  exactly  what  it  is  we  are  trying  to  correct  and  then 
fashion  whatever  remedy  is  appropriate. 

But  until  you  really  focus  on  the  problem  it  is  difficult  to  come 
up  with  a  solution.  I  have  not  heard  the  problem  really  described 
very  well. 

Mr.  SCHLUETER.  May  I  address  that? 

In  talking  about  the  practical  aspects,  we  can  sit  here  and  dis- 
cuss whether  or  not  credible  information  means  one  thing  or  an- 
other, but  if  a  company  commander  or  a  platoon  leader  hears  that 
Private  Dokes  marched  down  at  the  gay  parade,  the  commander 
will  start  watching  Private  Dokes.  He  wUl  call  the  Top  in  and  say, 
listen,  did  you  know  Private  Dokes  was  down  there?  Listen,  don't 
say  anything  to  anybody;  I  don't  want  to  create  any  unnecessary 
problems,  and  I  don't  want  to  get  in  trouble  with  the  battalion  com- 
mander, but  keep  your  ears  open,  and  let's  see  what  happens.  Two 
days  later,  just  running  through  a  unit  inspection,  somebody  runs 
across  a  gay  magazine  in  his  foot  locker.  Don't  do  anything;  just 
keep  an  eye  on  him. 

The  investigation  has  started.  They  are  investigating  that.  They 
are  keeping  an  eye  on  him.  And  they  do  that  day  in  and  day  out. 

The  same  thing  luider  drugs.  I  don't  care  how  much  you  lay  out 
in  a  cookbook,  if  the  commander  hears  a  rumor  somebody  is  using 
drugs,  he  will  keep  an  eye  on  it.  And  if  he  hears  a  couple  more  ru- 
mors, he  will  say  maybe  it  is  time  to  have  a  dog  inspection. 

And  so  to  sit  here  and  say,  what  is  credible  information — and  it 
could  potentially  create  a  great  deal  of  finistration  for  the  officers 
who  are  in  charge  of  the  units  who  have  to  sit  and  wait  and  say, 
I  just  can't  ask. 

There  was  a  great  cartoon  the  other  day  of  an  NCO,  a  drill  ser- 
geant, walking  down  the  line  of  the  troops,  and  one  is  putting  lip- 
stick on,  and  he  is  just  about  to  burst.  And  he  has  little  bubbles 
sa5dng:  I  won't  ask.  I  can't  ask.  I  won't  ask.  I  won't  ask. 

Eventually,  whether  we  say  there  is  no  probative  value  to  it  or 
not,  common  sense  will  eventually  tell  a  commander,  regardless  of 
what  the  rules  say,  I  may  have  a  problem  here,  and  people  are 
starting  to  talk  about  it  at  the  mess  hall,  and  I  think  I  have  to  do 
something. 

Mr.  SUNSTEIN.  Now,  we  have  finally  found  a  case  where  the 
courts  will  step  in.  If  marching  in  a  parade  instigates  an  investiga- 
tion, then  we  have  a  first  amendment  problem. 

Mr.  SCHLUETER.  They  won't  call  it  an  investigation.  The  com- 
mander will  be,  at  that  point,  then,  perhaps  forced  to  lie  on  the 
stand.  At  what  point  did  you  start  the  investigation?  I  started  the 
investigation  when  I  was  presented  with  five  affidavits  from  indi- 
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viduals  who  had  eye-witnessed  this  person  creating  a  homosexual 
act  off  post. 

Mr.  SUNSTEIN.  I  hope  the  commander  won't  He  on  the  stand. 

Mr.  SCHLUETER.  I  agree. 

Mr.  FiDELL,  There  is  nothing  novel  about  that  controversy  either. 
Because  over  the  decades  there  have  been  disputes  in  the  fourth 
amendment  area  in  the  military  as  to  whether  an  inspection  was 
a  subterfuge.  The  very  notion  there  might  be  a  struggle  over  how 
to  characterize  legally  a  particular  act  or  set  of  acts  by  command 
is  not  new,  and  it  is  not  unique  to  this  particular  subject  matter. 

Mr.  Buyer.  Whether  an  inspection  is  a  search  continues  to  be 
litigated. 

Mr.  FiDELL.  Right. 

Mr.  Buyer.  This  has  been  very  productive. 

Thank  you,  Mr.  Chairman. 

Mr.  Skelton.  We  have  two  more  questioners,  Mr.  Spence  and 
Mr.  Hunter,  and  remember  that  the  five-minute  rule  is  in  effect, 
Mr.  Spence.  Strictly  enforced. 

Mr.  Spence.  Thank  you,  sir,  and  I  accept  the  admonishment. 

This  is  very  interesting,  and  I  appreciate  you  gentlemen  coming 
and  sharing  your  expertise  with  us.  I  don't  know  if  you  were  here 
this  morning  or  not.  We  had  about  seven  or  eight  real  experts  rep- 
resenting the  Department  of  Justice,  the  Judge  Advocates  and  all 
the  rest  of  them,  and  I  asked  if  they  all  agreed  on  this  matter,  and 
all  of  them  more  or  less  said  yes,  and  that  shocked  me. 

I  want  you  to  know  you  have  restored  my  faith  in  lawyers  be- 
cause I  understand  you  are  disagreeing  on  some  things  anyway. 

Mr.  Woodruff.  The  four  of  us  probably  have  ten  opinions. 

Mr.  Spence.  As  a  country  lawyer,  I  am  always  in  awe  of  expert 
lawyers,  and  I  am  humbled  in  your  presence. 

Mr.  FiDELL.  Any  time  I  hear  a  lawyer  call  himself  a  country  law- 
yer I  grab  my  wallet  and  make  sure  everything  is  locked  up. 

Mr.  Skelton.  We  used  to  always  look  for  those  city  lawyers. 

Mr.  Spence.  When  I  am  trying  to  get  expert  advice,  I  have  ex- 
perts on  both  sides  of  the  question,  and  so  that  presents  a  dilemma 
for  me.  Maybe  you  can  help  me  out  on  a  question  I  have  here  today 
about  something  that  has  been  explored  to  some  extent  already, 
but  maybe  with  a  new  little  twist  on  it;  this  business  of  homo- 
sexuality being  incompatible  with  military  service. 

We  have  talked  this  morning  and  this  afternoon,  on  the  Senate 
side  and  everywhere  else,  about  people  trying  to  wrestle  with  the 
question  of  whether  or  not  that  statement  is  in  this  new  policy. 
Some  say  it  is  not;  some  say  it  is.  Some  say  it  is  a  variation  of  it. 
Some  say  it  is  referred  to  in  the  first  part  of  the  statement  but  not 
in  the  policy  itself  and  all  that. 

Aside  from  all  that,  we  have  to,  I  guess,  conclude  that  it  is  re- 
ferred to  in  some  way  or  another  and  so  it  is  policy.  That  being  the 
case,  does  that  not  mean  that  homosexuality  is  a  status,  and  we 
have  just  been  sa5dng  that  you  cannot  exclude  someone  because  of 
status? 

Mr.  SUNSTEIN.  As  I  imderstand  it,  that  is  correct.  The  new  policy 
is  explicit  that  homosexual  practice  is  incompatible  with  military 
service  and  that  orientation,  unaccompanied  by  acts,  defined  to  in- 
clude statements,  is  not  incompatible  with  military  service.  And,  as 
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I  understand  it,  that  was,  in  fact,  the  old  policy;  that 
homosexual 

Mr.  Spence.  They  didn't  say  homosexual  acts  are  inconsistent.  It 
says  homosexuality  is  inconsistent. 

Mr.  Woodruff.  That  is  correct.  Congressman.  But,  again,  you 
have  to  look  at  the  policy  in  which  that  was  embodied  and  look  at 
the  definitions  that  are  contained  in  that  policy.  See,  that  is  the 
problem  with  the  new  poUcy,  is  they  don't  carry  over  some  of  those 
earlier  definitions,  specifically  homosexual,  which  is  the  real  crux 
of  the  area. 

If  you  look  at  the  pohcy  statement,  homosexuality  is  incompat- 
ible with  military  service,  and  then  the  definitions  given  in  the 
prior  DOD  directive,  it  is  clear  they  are  talking  about  individuals 
who  engage  in,  intend  to  engage  in,  or  desire  to  engage  in  bodily 
contact,  actively  undertaken  or  passively  permitted  with  a  person 
of  the  same  sex  for  the  purpose  of  sexual  satisfaction.  That  is  what 
they  are  talking  about. 

And  then  does  homosexuality,  which  embodies  that,  a  quote,  sta- 
tus? You  can  call  it  a  status,  if  you  wish.  It  is  a  status  defined  by 
conduct.  It  is  inextricably  related  to  conduct.  It  is  not  orientation. 

And  the  problem,  in  arguments  that  have  been  made  against  the 
policy  in  the  courts  over  the  years,  is  that  you  are  discharging 
someone  for  a  status  unrelated  to  conduct.  That  is  not  true.  The 
status  category  of  homosexuahty  is  a  conduct-based  status.  It  is  in- 
extricably entwined.  It  is  defined  by  conduct.  It  is  not  orientation, 
which  can  be  nonconduct. 

Mr.  Spence.  That  is  what  is  inconsistent  in  my  view, 

Mr.  Woodruff.  In  the  new  policy? 

Mr.  Spence.  In  the  policy. 

Mr.  Woodruff.  In  the  new  policy,  I  agree.  They  have  muddied 
those  concepts. 

Mr.  Spence.  You  have  redefined  something  and  made  something, 
which  was  heretofore  not  acceptable,  by  redefining  it,  now  accept- 
able. That  is  a  clever  way  of  doing  business,  and  I  have  to  com- 
mend somebody  for  coming  up  with  it,  with  all  the  lawyers  we  have 
had  working  on  this  thing. 

Anyone  disagree  with  what  we  are  talking  about? 

Mr.  Schlueter.  If  I  can  address  that  briefly.  I  agree  with  that. 
It  is  troubling,  and  I  know  there  has  been  a  lot  of  struggle  by  those 
drafting  these  provisions  as  to  what  to  do  with  that  language;  ho- 
mosexuality is  incompatible. 

Because,  clearly,  the  marching  orders  fi*om  the  President  were  to 
accommodate,  to  as  reasonable  an  extent  possible,  homosexuals 
who  wished  to  serve  and  will  do  so  honorably  and  not  flaunt  their 
status.  And  the  way  you  do  that  is  you  take  out  that  language  but 
you  leave  open  the  possibility  that,  for  those  who  in  some  way 
manifest — when  they  manifest  their  orientation  or  their  status  or 
their  homosexuality,  when  the  cat  is  out  of  the  bag,  you  have  prob- 
lems of  var3dng  degrees,  and  that  is  how  they — I  think  that  is  how 
they  fixed  it. 

And  I  may  be  wrong,  and  I  have  struggled  with  this,  because  I 
know  they  struggled  with  what  to  do  with  that;  homosexuality  is 
incompatible.  They  can  fix  it  by  simply  sa3dng  manifested  homo- 
sexuality is  incompatible,  and  that  will  be  a  changed  position,  but 
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I  think  it  will  more  accurately  state  what  this  policy  is  intended 
to  do. 

Now,  you  may  not  agree  with  that.  You  may  prefer  to  go  back 
to  what  it  was  in  1981  and  reinsert  homosexuality  is  incompatible. 
But  if  you  do  that,  then  you  are  running  afoul  of  this  policy. 

Mr.  Spence.  Mr.  Chairman,  I  think  the  red  light  is  on.  I  appre- 
ciate your  indulgence. 

Mr.  Skelton.  Last  but  not  least,  Duncan  Hunter. 

Mr.  Hunter.  Thank  you,  Mr.  Chairman.  Thanks  for  letting  me 
sit  in  on  this  hearing.  This  has  been  extraordinarily  good  testi- 
mony, I  think. 

In  listening  to  you,  I  have  come  to  the  conclusion  that  if  we  don't 
keep  the  old  policy,  we  are  going  to  have — if  we  don't  have  over- 
turning by  the  court,  which  some  of  you  think  is  only  a  small 
chance,  we  could  nonetheless  have  a  deleterious  effect  on  our 
Armed  Services  by  turning  every  company  commander  into  a  guy 
who  spends  a  lot  of  his  time  answering  depositions  and  trying  to 
figure  out  regulations. 

I  want  to  ask  you  a  question.  One  key  here  is  that  you  have  to 
have  a  clear  message  to  those  who  would  join  the  Armed  Services, 
and  I  want  to  ask  you  the  same  question  that  I  asked  the  Under 
Secretary,  and  that  is,  for  somebody  who  is  a  recruit,  who  is  a  ho- 
mosexued,  who  wants  to  come  into  the  service,  if  they  were  going 
to  ask  you  as  their  lawyer  do  they  have  to  remain  celibate,  what 
is  your  answer  to  them? 

Mr.  SUNSTEIN.  Yes,  sir,  remain  celibate. 

Mr.  Wood.  The  answer  would  be  yes, 

Mr.  SCHLUETER.  Yes.  Yes,  if  you  want  to  stay  in  the  Armed  Serv- 
ices. 

You  know,  I  have  listened  to  that  question  earlier,  sir,  and  I 
think — I  understand  what  you  are  saying,  and  I  think  the  longer 
answer  is  you  will  be  required  to  follow  the  laws  applicable  to  the 
Armed  Forces  and  that  includes  a  whole  host  of  regulations,  and 
celibacy  is  one  of  them  for  homosexuals,  because  that  is  the  way 
in  which  they  are  able  to  carry  out  their  orientation. 

So,  yes,  there  is,  to  that  extent,  a  greater  burden  on  homo- 
sexuals. 

Mr.  Hunter.  So  you  are  telling  the  recruit  if  he  is  going  in  for 
a  30-year  career  he  is  going  to  have  to  remain  celibate? 

Mr.  SCHLUETER.  There  is  going  to  be  a  risk. 

Mr.  Hunter.  I  think  you  had  better  define  your  answer,  there  is 
going  to  be  a  risk,  Mr.  Fidell. 

Mr.  Fidell.  The  answer  is  that  that  individual,  any  person  who 
was  subject  to  the  Code  as  currently  interpreted,  would  be  exposed 
to  criminal  sanctions  for  sodomy.  And,  to  the  extent  that  gay  peo- 
ple or  anybody  may  engage  in  sodomy,  because  sodomy  can  be  het- 
erosexual as  well  as  homosexual — that  is  a  known  risk  and  should 
be  explained  at  the  time  of  entry  into  service. 

Indeed,  there  is  a  requirement,  under  the  UCMJ,  that  the  puni- 
tive articles,  including  the  one  on  sodomy,  be  explained  to  all  re- 
cruits. 

Mr.  Hunter.  If  you  think  if  that  person  listened  to  the  Secretary 
of  Defense  this  morning  when  he  said  keep  your  head  down,  keep 
it  private,  would  you  think  that  the  prospective  recruit  would  get 
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the  impression  if  he  simply  kept  it  private  he  would  not  have  to 
remain  celibate? 

Mr.  FiDELL.  Well,  have  you  ever  driven  past  the  speed  limit?  You 
don't  have  to  einswer  that  personally,  but  most  Americans  have 
driven  past  the  speed  limit,  and  probably  there  is  not  a  person  in 
North  America  who  has  not  at  some  point  wondered  whether  any- 
body is  watching  when  they  run  a  stophght  or  run  through  a  stop 
sign. 

Mr.  Hunter.  That  is  a  good  Einswer  for  a  lawyer  to  his  client, 
because  I  think  that  shows  there  is  a  mixed  message  here  as  to 
what  has  been  received,  and  that  takes  us  to  this  rational  basis. 

The  next  question  I  would  ask  you  is 

Mr.  SCHLUETER.  Can  I  answer  that  question,  though,  first?  You 
have  hit  on  a  key  point,  and  service  members  deserve  a  clear  an- 
swer. 

You  know,  you  watch  the  news  at  night  and  you  learn  of  individ- 
uals who  have  counted  on  President  Clinton's  announcement  to 
come  out  of  the  closet,  and  now  they  are  very  angry.  And  if  you 
are  coming  to  me  as  a  young  person  who  is  deciding  whether  or  not 
to  enlist  and  say,  listen,  I  understand  you  have  done  some  stuff  on 
military  law,  what  do  you  think  I  should  do,  I  would  say,  listen, 
the  message  loud  and  clear  is  that  there  is  a  risk,  and  be  very  care- 
ful about  counting  on  what  anybody  says. 

If  the  rules  are  that  you  cannot  do  this,  and  if  in  your  heart  you 
know  that  you  want  to  do  this — and  it  is  like  any  other  propensity, 
if  someone  has  the  inclination  to  use  drugs,  and  they  just  cannot 
stop  it,  I  would  say  don't  enUst  because  the  military  has  a  very 
strong  policy  against  drugs.  So  don't  do  it. 

Mr.  Hunter.  Isn't  that  a  logical  reason  to  have  a  ban  in  place, 
that  is,  a  ban  based  on  orientation,  and  one  does  not  create  this 
fiction  that  somehow  people  with  orientation  don't  act  out  their  ori- 
entation? I  would  like  an  answer. 

Mr.  SCHLUETER.  Yes,  I  think  so.  That  is  why  the  Federal  courts 
found  a  rational  basis  under  the  old  policy.  And  if  you  want  to  go 
back  to  the  old  policy,  you  certainly  have  justification  for  doing 
that. 

If  you  are  at  the  point  where  you  wish  to  accommodate  those 
who  would  honorably  serve  and  not  openly  profess  their  sexual  ori- 
entation, then  this  policy  is  a  step  in  that  direction,  but  there  are 
inconsistencies  and  there  will  be  inconsistencies.  They  were  devel- 
oped in  the  questions  this  morning.  Why  can't  recruits  be  asked 
have  you  ever  committed  a  homosexual  act?  If  you  know  that  some- 
one has  a  propensity  to  do  things  which  are  likely  to  get  them  into 
difficulty  in  the  military,  it  would  seem  to  make  sense  that  they 
be  asked  about  that  propensity  at  the  earhest  stage.  But  a  policy 
decision  has  been  made  in  this  particular  area.  It  simply  is  too  sen- 
sitive to  inquire  into. 

You  could  ask  the  same  recruit,  have  you  ever  committed  adul- 
tery and  are  you  inclined  to  commit  adultery?  And  if  the  recruit 
says,  yeah,  I  do  it  all  the  time,  and  I  love  to  do  that,  you  don't  want 
that  person  in  the  military  because  that  is  going  to  create  dis- 
cipline problems  when  the  adulterer  goes  around  having  affairs 
with  other  service  members'  spouses,  and  you  would  make  that 
common  sense  decision  not  to  include  that  person. 
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But  we  don't  ask  all  those  personal  questions  on  the  recruiting 
form. 

Mr.  Hunter.  For  us  writing  this  legislation,  you  would  rec- 
ommend keeping  the  ban  in  place;  the  old  ban? 

Mr.  SCHLUETER.  Having  thought  a  great  deal  about  this — and  it 
is  interesting — that  has  been  the  most  frequently  asked  question, 
what  is  your  personal  feeling. 

And  my  personal  feeling  is  that  I  think  that  the  old  ban  was 
clear-cut.  It  was  well  in  place.  But  also  I  am  torn  very  personally 
by  this  because  I  have  known  homosexuals  who  have  served  honor- 
ably; and  in  many  cases,  I  didn't  know  until  years  later  that  they 
had  been  homosexual.  So  I  am  sensitive  to  the  belief  that  homo- 
sexuality is  not  always,  as  an  orientation — I  think  it  is  not  always 
incompatible,  but  it  is  a  risk. 

And  the  question  is  how  much  of  a  risk  is  Congress  willing  to 
take  on  this? 

Mr.  Skelton.  Mr.  Kyi. 

Mr.  Kyl.  Adhering  strictly  to  the  five-minute  rule,  I  didn't  ask 
many  questions  in  my  first  time,  Mr.  Chairman. 

To  all  of  you,  again,  whoever  said  it  earlier  is  right,  it  has  been 
a  very  instructive  panel;  and  I  really  appreciate  the  comments  you 
have  made. 

Professor  Schlueter,  I  think  your  last  point  is  a  good  estimation 
of  the  dilemma  that  faces  us  here,  and  I  would  reiterate  that  the 
dichotomy  was  also  very  clear  in  the  differing  interpretations  of  the 
same  policy  by  General  Mundy  and  Secretary  Aspin,  who  were  sim- 
ply looking  at  the  glass  half  full  or  empty  and  seeing  in  it  what 
they  each  wanted  to  see. 

But  to  be  very  practical  about  the  advise  that  you  have  given  us, 
Professor  Schlueter,  you  have  two  or  three  specific  suggestions: 
One,  retain  the  power  to  initiate  investigations  in  the  investigative 
forces;  don't  force  them  to  go  to  the  commanding  officer. 

Correct? 

Mr.  Schlueter.  That  is  correct  sir. 

Mr.  Kyl.  Two,  retain  the  current  test  for  evidence  needed  to  ini- 
tiate an  investigation. 

Mr.  Schlueter.  Yes.  And  I  am  not — I  would  use  "evidence."  In- 
formation. 

Mr.  Kyl.  Information.  Good  point.  I  may  act  on  this.  I  want  to 
get  it  right. 

Professor  Woodruff,  you  would  retain  the  incompatibility  state- 
ment plus  the  definition  of  homosexuality  that  occurred  prior  to  the 
January  announcement? 

Or  did  that  policy  continue  after  the  January  announcement? 

Mr.  Woodruff.  Well,  I  refer  to  the  directive  DOD  1332.14. 

Mr.  Kyl.  And  that  would  take  care  of  the  conduct  requirement? 

Mr.  Woodruff.  The  idea  that  you  are  defining  homosexual  in 
reference  to  conduct. 

Mr.  Kyl.  Right. 

Professor  Schlueter,  you  have  said,  if  that  is  what  you  want  to 
do,  then  that  is  what  you  should  do.  Right? 

Mr.  Schlueter.  Yes. 

Mr.  Kyl.  On  the  other  hand,  if  you  want  to  loosen  it  up  to  those 
who  could  serve  honorably,  though  perhaps  committing  homosexual 
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acts  in  private,  that  you  might  want  to  define  the  statement  re- 
garding incapabiUty  with  a  term  such  as  "manifested  homosexual- 
ity." 

Mr.  SCHLUETER.  That  is  correct. 

Mr.  Kyl.  Okay. 

Mr.  SCHLUETER.  And  I  would  suggest  that  the  word  "manifested" 
might  need — is  it  manifested  in  acts  which  would  include  state- 
ments "I  am  homosexual"? 

Because  at  that  point,  it  becomes  public. 

Mr.  Kyl.  Two  final  questions  which  may  require  a  couple  of  fol- 
low-ups. 

How  much  do  we  give  up  not  asking  the  question  initially? 
Again,  Professor  Schlueter,  I  think  you  told  us  the  answer  to  that 
question. 

Basically,  the  military  is  taking  a  greater  risk  if  it  does  not  ask 
a  question  about  homosexual  conduct  and  it  does  ask  a  question 
about  drug  conduct. 

Mr.  SUNSTEIN.  A  risk  of  what? 

Mr.  Kyl.  A  risk  of  bringing  into  the  military  people  who  have  a 
propensity  to  commit  homosexual  acts. 

Mr.  SUNSTEIN.  One  note  which  hasn't  come  up  on  this  panel,  as 
the  General  Counsel  indicated,  is  that  to  ban  some  people  on  the 
basis  of  sexual  orientation  without  any  showing  of  conduct,  might 
raise  a  constitutional  issue. 

Mr.  Kyl.  And  I  am  not  getting  into  that.  I  am  saying:  Have  you 
ever  used  drugs  and  are  you  using  drugs;  the  concomitant  question 
would  be:  Have  you  ever  engaged  in  homosexual  acts,  conduct,  and 
are  you  doing  that  now? 

Mr.  SUNSTEIN.  That  would  be  okay. 

Mr.  Kyl.  The  final  question  for  aU  of  you.  I  took  a  long  time  try- 
ing to  get  into  this  with  the  counsel  this  morning — and  it  was  an 
instructive  exercise  for  me — this  whole  question  of  nonverbal  state- 
ments. 

My  general  sense  of  the  answer  to  the  questions  was  this.  You 
have  marriages,  which  I  assimie  are  not  a  particularly  common 
proposition,  then  you  have  conduct  which  is  defined  in  two  ways, 
both  of  which  require  physical  contact,  and  then  you  have  state- 
ments. 

On  its  face,  that  would  seem  to  suggest  a  large  area  of  behavior 
in  between  that  could  manifest  aspects  of  homosexuality  which 
could  be  disruptive  of  military  discipline  and  good  order. 

Mr.  Skelton.  May  I  interrupt? 

Mr.  Kyl.  Yes. 

Mr.  Skelton.  It  seems  to  me  that  that  type  of  conduct  con- 
stitutes a  statement. 

Mr.  Kyl.  That  is  what  I  am  getting  to.  I  hadn't  finished  my  sen- 
tence, Mr.  Chairman. 

Mr.  Skelton.  Okay. 

Mr.  Kyl.  But  the  witness,  Ms.  Gorehck  said  no,  actually  that 
middle  area  of  behavior  was  subsumed  in  the  concept  of  nonverbal 
statements,  and  nonverbal  statements  is  not  a  term  found  in  the 
policy. 
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But  in  her  view,  virtually  any  kind  of  behavior  could — under  the 
right  circumstances — constitute  nonverbal  statements  demonstrat- 
ing homosexuality  and,  therefore,  leading  to  an  investigation. 

Would  you  comment  on  that,  Professor  Woodruff? 

Mr.  Woodruff.  Well,  obviously  I  was  not  part  of  the  task  force 
that  drafted  that  particular  language.  I  think  that  they  are  stating 
a  truism,  that  there  can  be  nonverbal  statements.  That  is  not 
unusual 

Mr.  Kyl.  Can  I  interrupt?  It  is  my  imderstanding  that,  theoreti- 
cally, this  doesn't  differ  from  existing  policy.  You  have  marriages, 
statements,  and  conduct,  which  is  defined  as  two  different  kinds  of 
physical  contact;  is  it  correct — is  that  existing  policy? 

I  think  they  are  saying  that  is  this  policy  too.  So  the  question 
is  what  about  behavior  that  is  neither  a  verbal  statement  nor  con- 
duct as  defined  because  of  the  three  examples  which  are  listed  in 
the  policy?  That  is  how  this  question  arises. 

And  the  ultimate  answer  I  got  was,  one  way  or  another,  virtually 
anything  that  anybody  does  could  be  defined  as  a  nonverbal  state- 
ment that  would  subject  them  to  an  investigation. 

Mr.  Woodruff.  I  guess  I  can  respond  to  your  question  with  an- 
other question  that  is  in  my  mind  over  that  aspect. 

It  seems  to  me  that  that  may  have  been — and  this  is  speculation 
on  my  part.  I  am  not  privy  to  any  inside  information — ^that  may  be 
injected  to  somehow  mesh  or  deal  with  the  subsequent  restrictions 
on  investigative  policies  in  tr5dng  to  reconcile  what  is  a  discharge 
criteria  that  you  can  then  go  ahead  and  investigate  that  what  you 
can't  investigate. 

I  don't  know  that  to  be  the  case,  and  I  didn't  hear  the  testimony 
that  revolved  around  that  particular  issue.  I  am  at  a  loss  to  give 
you  a  precise  answer. 

Mr.  SCHLUETER.  I  think  this  is  what  I  was  alluding  to.  There  is 
a  potential  blurring  of  acting  which  would  justify  an  investigation 
versus  what  would  constitute  grounds  for  a  discharge.  I  could  see 
a  wide  range  of  behavior  that  led  a  commander  to  have  credible  in- 
formation that  was  cause  to  investigate. 

But  as  I  understand  it,  an  individual  can't  be  discharged  for  sim- 
ply associating  with  homosexuals,  marching  in  the  gay  rights  pa- 
rades, or  even  posting  notices  about  civil  rights  for  gays. 

The  investigation,  apparently  would  be  intended  to  determine 
whether  or  not  the  service  member  had  engaged  in  conduct  which 
was  disqualifying. 

Mr.  Kyl.  No,  Excuse  me.  No.  According  to  Ms.  Gorelick,  it  would 
be  a  statement  that  showed  a  propensity.  Let  me  see  if  I  can  find 
it  here. 

"A  statement  that  demonstrates  a  propensity  or  intent  to  engage 
in  homosexual  acts."  In  other  words  a  combination  of  marching  and 
reading  and  going  to  gay  bars,  that  would  show  a  propensity. 

Mr.  SCHLUETER.  Those  are  the  gray  areas  that  I  don't  beUeve 
could  be  resolved  by  any  legislation  or  guidance.  It  is  going  to  have 
to  be  left  up  to  the  commander. 

This  reminds  me  of  hearsay.  Typically,  hearsay  is  defined  as  an 
act  which  is  intended  to  amount  to  a  statement.  You  might  have 
a  service  member  saying  that  I  am  going  down  to  a  gay  rights 
march.  Got  a  statement  yet?  A  propensity? 


341 

Somebody  says,  don't  you  know  that  they  are  going  to  start 
watching  you?  I  don't  care.  It  is  very,  very  personal  to  me. 

In  other  words,  you  have  scenarios  where  the  service  member 
would  never  say  "I  am  gay,"  but  to  a  reasonable  person,  putting  to- 
gether all  of  the  other  statements  and  behaviors,  the  message  is 
loud  and  clear.  And  that,  of  course,  would  lead  to  investigation. 

And  I  assume  a  commander  could  say  that  is  good  enough  for 
me,  I  am  going  to  start  administrative  proceedings  because  I  be- 
lieve this  person  has  manifested  his  or  her  sexual  orientation  in  a 
way  that  is  not  conducive  to  good  order  and  discipline. 

Mr.  Skelton.  Thank  you  very  much. 

First,  let  me  thank  the  Members  of  this  subcommittee  who  have 
been  very  faithful  through  the  day.  It  has  been  a  long  and  tedious 
effort. 

A  great  deal  of  thanks  to  each  of  the  witnesses  for  your  expertise, 
and  your  being  with  us,  particularly  waiting  for  the  other  hearing 
to  end.  It  has  been  very,  very  helpftd  on  this  very  difficult  issue 
that  is  before  us. 

Thank  you  again. 

[Whereupon,  at  4:31  p.m.,  the  subcommittee  was  adjourned.] 
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There  is  much  good  to  be  said  for  the  Defense  directive  which  has  been 
approved  by  the  President  -  not  the  least  being  that  it  brings  the  Adminis- 
tration back  together  on  the  issue  and  allows  the  Defense  Department  and  the 
services  to  focus  on  the  more  significant  issues  raised  by  the  dramatic 
changes  in  the  world.   And  I  would  also  say  that  the  tone  and  tenor  of  the 
directive  are  positive  in  that  it  places  responsibility  upon  commanders  to 
interpret  and  enforce  the  directive  rather  than  new  bureaucracies  or  old 
bureaucracies  in  a  new  role.   There  are,  however,  ambiguities  which  I  would 
hope  can  be  resolved  by  legislation  and  by  so  doing  would  help  commanders  do 
their  job,  avoid  unproductive  confrontation  and  assist  the  Administration  in 
its  implementation  of  a  revised  policy. 

These  ambiguities  pose  problems  In  the  implementation  of  the  Adminis- 
tration's policy.    As  presently  written  there  are  ambiguities  which  make 
local  interpretations  difficult  and  could  lead  to  uneven  or  inconsistent 
enforcement.   For  example: 

The  basis  of  initiating  an  investigation  Is  clearly 
subject  to  interpretation.   What  really  constitutes 
credible  Information  that  a  basis  exists?  Maybe  a  single 
unsubstantiated  report  of  conduct  would  be  perceived  as 
inadequate,  but  several  such  reports  could  constitute  a 
valid  basis  for  investigation. 

If  an  investigation  were  initiated  on  what  later  was 
determined  to  be  an  insufficient  basis,  but  the  investi- 
gation unearthed  information  which  could  be  the  basis  for 
discharge,  would  discharge  be  legally  valid? 

Will  commanders  be  subject  to  civil  suits  on  the  basis 
that  they  exceeded  their  authority  under  this  directive? 
If  so,  will  the  government  provide  legal  counsel  and  pay 
all  legal  costs. 

A  further  ambiguity  lies  in  the  position  concerning  self  declared  homosexuals 

which  reads:   "a  statement  by  a  servicemember  that  he  or  she  is  homosexual  or 

bisexual  creates  a  rebuttable  presumption  that  the  servicemember  is  engaging 

in  homosexual  acts  or  has  a  propensity  or  Intent  to  do  so.   The  servicemember 
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has  the  opportunity  to  present  evidence  that  he  does  not  engage  in  homosexual 
acts  and  does  not  have  a  propensity  or  Intent  to  do  so.   The  evidence  will  be 
assessed  by  the  relevant  separation  authority."  When  a  declared  homosexual 
states  that  he  or  she  does  not  engage  or  does  not  intend  to  engage  in  homo- 
sexual acts,  how  is  the  commander  to  deal  with  the  issue?  In  one  sense  the 
servicemember  must  prove  a  negative  —  difficult  to  do.   In  another  sense,  the 
burden  of  proof  would  be  on  the  consnander  to  disprove  the  assertion  and  I 
think  this  could  presage  extensive  investigations  and  eventually  extensive 
litigation.   And  I  need  not  point  out  that  this  will  result  in  avowed  homo- 
sexuals serving  on  active  duty  with  all  the  problems  that  raises,  as  well  as 
again  calling  into  question  whether  one  can  really  separate  homosexuality 
from  the  defining  actions.  This  also  calls  into  question  the  stated  policy 
that  homosexuality  is  incompatible  with  military  service. 

Now,  one  has  to  take  into  consideration  that  the  Joint  Chiefs  of  Staff, 
or  more  importantly  the  Chiefs  of  the  various  services,  with  their  unique 
cultures  and  modes  of  operation,  have  pondered  this  matter  for  months  and 
have  accepted  this  compromise.   I  think  this  has  to  be  given  substantial 
weight.   Although.  I  would  remind  you  that  the  preferred  policy  of  the 
military  leadership  as  expressed  early  on  was  the  status  quo   ante  -  that 
is.  the  policy  before  January  of  1993.  This  new  policy  represents  a  compro- 
mise -  a  loyal  effort  by  the  military  to  support  the  President  by  developing 
a  generally  acceptable  policy. 

And,  I  am  satisfied  that  the  policy  can  be  made  to  work  In  some  fashion, 
but  I  fear  that  there  will  be  an  attendant  price  in  the  form  of  increased 
contention,  increased  litigation  and  diversion  of  energy  and  attention  of 
consnanders  at  all  levels. 

The  Association  of  the  United  States  Army  and  its  members  firmly  believe 
the  policy  concerning  homosexuals  in  the  armed  forces,  as  it  existed  prior  to 
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January  1993,  is  the  most  appropriate  policy.  Having  said  that,  we  also 
agree  that  the  policy  as  announced  in  the  interim  (not  requiring  recruits 
to  state  their  sexual  preference),  is  a  reasonable  and  acceptable  compromise. 
Beyond  that  we  view  the  guidelines  announced  on  Monday  to  contain  substantial 
ambiguities  and  fear  that  this  policy  will  create  a  number  of  problems.   But 
congressional  action,  perhaps  using  the  new  directive  as  a  basis,  can  create 
a  clear  policy  and  thereby  assist  the  Administration  in  implementation. 

Let  me  close  by  stating  once  again  how  Important  we  believe  it  is  for 
the  Congress  to  act  on  any  new  policy  regarding  such  a  difficult  Issue.   Leg- 
islation is  vital  in  order  to  withstand  better  the  potential  court  challenge 
and  the  likely  extensive  and  expensive  litigation  and  to  remove  unnecessary 
burdens  on  military  commanders  at  all  levels.  Finally,  in  my  view,  an  issue 
of  such  fundamental  importance  to  society  requires  action  of  the  Congress 
expressing  the  will  of  the  people. 

Thank  you. 
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Mr.  Chairman  and  members  of  the  Conmlttee,  I  am  retired  General  Jack 
Merrltt,  President  of  the  Association  of  the  United  States  Army  (AUSA) .  Our 
association  membership  is  approximately  120,000  members,  representing  the 
active  duty  Army,  the  National  Guard  and  Army  Reserve  and  Department  of  the 
Army  civilians.   I  am  pleased  to  represent  them  here  today. 

Let  me  begin  by  commending  the  Committee  for  holding  this  hearing  on  the 
issue  of  Implementation  of  the  policy  directive  concerning  homosexuals  in  the 
military  service.   1  believe  it  to  be  absolutely  essential  that  your  review 
of  the  policy  culminate  in  legislation. 

It  has  been  the  position  of  AUSA  since  the  beginning  that  an  adminis- 
trative directive  alone  should  not  be  accepted  as  the  basis  for  such  a  signi- 
ficant policy  change.  The  issue  of  homosexuals  in  relation  to  society  at 
large  is  one  that  extends  throughout  the  history  of  civilization  and  trans- 
cends all  the  political  and  geographical  boundaries.   To  make  a  significant 
change  in  the  relationship  by  imposing  it  on  American  servicemen  and  women  by 
administrative  directive  alone  is,  In  my  mind,  inappropriate.   Any  such 
change  should  reflect  the  informed  judgment  of  the  majority  of  Americans  as 
expressed  through  the  Congress. 

I  understand  the  President's  desire  to  ensure  that  equity  prevails 
within  American  society;  however,  the  issue  of  homosexuals  serving  in  the 
military  is  not  just  an  equity  issue,  it  is  not  even  predominantly  an  equity 
issue  since  the  military  has  always  been  selective  in  who  it  allows  to  serve. 
It  is  an  issue  which  is  vastly  compounded  by  rights  of  the  members  of  our 
military  society  and  the  primary  responsibility  of  the  armed  forces  which  is 
to  defend  the  nation.   And  I  should  make  clear  now  that  the  Association  of 
the  United  States  Army  believes  that  we  should  retain  the  policy  which  existed 
prior  to  January  1993,  but  I  am  being  asked  to  address  the  Implementation  of 
the  recently  announced  policy. 


House  of  Representatives, 
Committee  on  Armed  Services, 
Military  Forces  and  Personnel  Subcommittee, 

Washington,  DC,  Friday,  July  23,  1993. 

The  subcommittee  met,  pursuant  to  call,  at  9:00  a.m.,  in  room 
2118,  Raybum  House  Office  Building,  Hon.  Ike  Skelton  (chairman 
of  the  subcommittee)  presiding. 

STATEMENT  OF  HON.  IKE  SKELTON,  A  REPRESENTATIVE 
FROM  MISSOURI,  CHAIRMAN,  SUBCOMMITTEE  ON  MILITARY 
FORCES  AND  PERSONNEL 

Mr.  Skelton.  Ladies  and  gentlemen,  the  morning  session  of  this 
subcommittee  will  come  to  order. 

The  subcommittee  continues  its  examination  of  President  Clin- 
ton's policy  to  lift  the  ban  on  homosexuals  in  the  military.  Over  the 
last  two  days,  this  subcommittee  conducted  four  hearings  to  better 
understand  the  policy  and  consider  legal  concerns. 

We  will  now  shift  from  the  broad  policy  questions  to  the  specific 
practical  ones  of  how  people  in  the  field  implement  the  policy.  Is 
it  feasible;  is  it  understandable? 

I  think  the  group  before  us  this  morning  is  probably  the  best  we 
could  have  to  visit  with  on  implementation. 

I  would  like  to  welcome  Sergeant  Major  Kidd,  United  States 
Army;  Master  Chief  Hagan,  United  States  Navy;  Chief  Master  Ser- 
geant Pfingston  of  the  United  States  Air  Force;  and  Sergeant  Major 
Overstreet,  United  States  Marines. 

We  welcome  you. 

I  will  proceed  in  just  a  minute,  but  I  think  Mr.  Kyi  may  have 
an  opening  statement. 

Mr.  Kyl.  I  don't  have  an  opening  statement,  but  I  have  a  formal 
apology.  When  one  calculates  getting  to  a  position  precisely  at  the 
moment  it  is  to  begin,  one  can  coimt  on  something  going  wrong, 
and  there  is  a  bank  of  elevators  on  the  fourth  floor  on  the  south 
side  that  is  not  functioning. 

Mr.  Skelton.  I  think  the  record  should  show  that  we  can  send 
a  man  to  the  moon  but  we  can't  get  from  the  fourth  to  the  first 
floor  of  the  Raybum  Building. 

Mr.  Kyl.  One  ought  to  plan  better  than  that. 

We  are  looking  forward  to  your  testimony.  Admiral  Kelso  made 
the  point  a  couple  of  days  ago  that  the  first  person  who  is  likely 
to  hear  of  one  of  these  problems  we  are  talking  about  is  that  lead- 
ing petty  officer,  as  he  put  it.  So  these  are  the  people  who  are  most 
going  to  have  to  understand  how  to  deal  with  the  problem. 

We  are  anxious  to  hear  how  you  view  all  of  this  today.  So  thanks 
again. 

Mr.  Skelton.  Are  there  further  opening  statements? 

If  not,  we  appreciate  all  the  Members  coming. 

(349) 
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Let  me  for  a  moment  think  out  loud  with  you,  and  that  is  really 
what  we  are  doing  today.  The  policy  which,  in  some  respects,  is  not 
that  different  from  the  old  poUcy,  was  testified  to  at  length  by  all 
six  members  of  the  Joint  Chiefs  of  Staff,  and  we  also  had  a  series 
of  lawyers  yesterday,  fi-om  the  Department  of  Defense,  legal  coun- 
sels, as  well  as  legal  scholars,  professors,  appellate  lawyers  and  the 
like. 

Ours  today  is  not  to  discuss  the  legality  or  the  nuances,  but  to 
hear  from  you  the — collectively,  I  would  judge,  we  have  well  over 
100,  maybe  150  years  of  service  and  experience  in  front  of  us — 
some  thoughts  and  ideas.  One  of  the  areas  of  this  policy,  and  let 
me  just  think  out  loud  with  you,  if  I  may,  is  in  the  area  of  inves- 
tigation. I  think  another  term  is  a  witch-hunt  type  of  mentality  or 
the  like. 

May  I  ask  each  of  you,  in  your  experience,  have  you  seen  this 
take  place,  where  investigative  resources  might  have  been  better 
spent  looking  for  thieves,  security  problems  and  the  like? 

I  would  like  for  you  to  discuss,  as  best  as  you  understand,  what 
you  have  seen  and  experienced  in  the  way  of  investigative  prob- 
lems, as  I  am  sure  each  of  you  have  been  briefed  on  the  changes 
in  investigation,  I  assume  that  is  correct.  Would  you  compare  the 
past  to  this  proposal? 

We  will  start  with  the  first  cavalry  down  here,  Sergeant  Major 
Kidd. 

STATEMENT  OF  SGT.  MAJ.  RICHARD  KIDD,  U.S.  ARMY;  M. 
CHIEF  JOHN  HAGAN,  PO,  U.S.  NAVY;  CHIEF  M.  SGT.  GARY 
PFINGSTON,  U.S.  AIR  FORCE;  AND  SGT.  MAJ.  HAROLD 
OVERSTREET,  U.S.  MARINE  CORPS 

Sergeant  Major  KiDD.  I  have  to  start  by  saying  that  when  you 
talk  about  a  witch  hxint,  with  my  31  years  of  experience,  I  have 
never  been  involved  in  one,  and  when  I  have  heard  about  them,  it 
always  seemed  to  be  at  much,  much  higher  levels.  If  I  may  use  this 
example,  in  this  august  body,  it  had  to  do  with  people  at  your  level. 
In  the  military,  in  the  Army,  in  the  units,  I  have  never  experienced 
the  idea  that  the  command  took  resources,  and  so  forth,  to  go  out 
to  try  to  prove  and  specifically  find  information  just  to  convict  or 
just  to  be  able  to  convince  somebody  that  somebody  had  done  some- 
thing. 

So  no,  sir,  I  haven't  had  that  experience. 

Master  Chief  Hagan.  My  answer  is  similar  in  that  in  28.5  years, 
I  have  never  been  involved  in  or  have  any  firsthand  knowledge  of 
anything  that  would  remotely  resemble  a  witch  hunt.  All  the  homo- 
sexual discharges  I  have  known  about  have  involved  conduct  and 
admission,  and  the  admission  was  coupled  with  a  request  for  dis- 
charge. 

I  have  had  occasion  to  review  Bureau  of  Personnel  files  on  this 
issue,  and  the  overwhelming  majority  of  discharges  have  involved 
conduct  or  an  admission  with  a  request  for  a  discharge. 

Chief  Master  Sergeant  PFINGSTON.  It  is  very,  very  similar,  from 
my  standpoint.  I  have  seen  and  been  somewhat  involved  in  some 
checks  and  balances  at  the  accession  level,  at  Lackland  Air  Force 
Base,  through  an  admission  of  a  basic  trainee,   and  spent  nine 
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years  there  as  a  basic  training  instructor,  but  it  was  always  an  ad- 
mission. 

The  proper  people  substantiated  or  couldn't  substantiate  a  per- 
son's admission.  No  firsthand  knowledge. 

Serjeant  Major  OVERSTREET.  I  echo  my  counterparts.  I  have 
never'^witnessed  a  witch  hunt.  I  don't  believe  troop  leaders  get  in- 
volved in  witch  hunts.  A  witch  hunt  and  investigation  is  probably 
two  different  things. 

I  think  if  someone  came  to  you  and  said  something,  or  you  have 
personal  knowledge  of  something,  you  may  question  that  individual 
or  you  may  ask  further  about  that  and  bring  that  to  the  com- 
mander or  to  your  commanding  officers.  As  far  as  witnessing  any 
witch  hunt,  I  have  never  seen  one  of  those,  sir. 

Mr.  Skelton.  Let  me  ask  you  for  background  purposes,  in  your 
considerable  experience,  what  problems,  either  detail  them  or  not, 
that  is  up  to  you — what  problems  have  you  experienced  with  the 
troops  with  this  whole  matter,  gay,  lesbian,  in  general,  and  how 
has  it  affected  the  troops  that  are  surrounding  this  problem? 

Sergeant  Major  KiDD.  Sir,  I  have  been  in  this  position  for  two 
years.  As  I  have  traveled  aroimd,  from  the  time  that  this  became 
a  major  issue,  the  number  one  question  asked  every  place  I  went, 
was  "What  is  happening  on  the  homosexual  issue?" 

Now,  once  the  interim  decision  was  made  and  it  started  to  look 
as  though  the  decision  would  be  close  to  what  it  is  now,  the  soldiers 
and  their  families  started  to  present  that  that  would  be  an  accept- 
able method  for  them,  or  an  acceptable  policy  for  them.  Then  it  be- 
came, "Let's  get  the  decision  made,"  because  it  was  one  of  those 
many  things  that  is  out  there  hanging  over  them  that  they  really 
want  an  answer  on. 

When  we  had  a  chance  to  talk  to  the  President,  he  asked  us 
what  would  be  the  number  one  thing  that  I  should  do?  We  said: 
Give  us  some  answers,  some  specifics  and  let  us  be  able  to  tell  the 
soldiers  that  this  is  the  way  you  are  going  on  this.  Once  they  get 
the  answer,  then  they  will  go  about  doing  what  has  to  be  done. 

So  the  big  thing  right  now  is  the  anxiety  of  not  knowing.  Now 
that  anxiety  has  been  satisfied,  I  think  the  soldiers  and  their  fami- 
lies will  go  on  about  their  business. 

Master  Chief  Hagan.  Mr.  Chairman,  if  I  understand  the  ques- 
tion, the  problems  prior  to  any  debate,  prior  to  a  change  in  policy 
being  considered  were  minimal,  because  all  sailors  knew  any  homo- 
sexual conduct  resulted  in  discharge,  and  fairly  quickly.  So  the 
cases  that  I  know  about,  and  they  are  a  small  number,  never 
caused  what  I  would  call  problems  other  than  routine  problems. 

In  the  year  that  I  have  been  on  the  job,  as  Sergeant  Major  Kidd 
described  it,  there  has  been  an  elevation  in  anxiety.  And  as  it  ap- 
peared that  the  unique  and  compelling  case  that  the  military  has 
that  homosexuality  is  incompatible  with  service  was  being  fully 
considered,  that  the  contractual  underpinnings  and  the  moral  com- 
ponent was  being  introduced,  that  this  body  was  listening,  the  anx- 
iety subsided  and  now  the  sailors  are  waiting  for  the  refined  policy 
to  be  implemented.  They  are  comfortable  with  it  because  they  see 
it  as  having  recognized  our  compelling  case  against  homosexuality 
in  the  services. 


352 

Chief  Master  Sergeant  Pfingston.  I  can  go  back  in  this  position, 
this  is  my  36th  month  now,  so  I  can  speeQc  a  Uttle  bit  from  even 
Desert  Storm  days,  but  it  was  kind  of  in  my  mind  like  a  "W"  curve. 
The  only  time  during  those  days  and  prior,  in  different  positions 
that  this  was  an  issue,  was  when  somebody  in  the  media  started 
talking  about  it,  either  that  the  ban  should  be  lifted  or  it  should 
not  be  lifted.  So  it  was  very  low  on  the  priority  list  of  discussion 
items.  Then,  obviously,  towards  the  end  of  last  year,  it  became  a 
very  high  level  of  discussion.  And  in  January,  it  was,  as  has  been 
stated  here,  without  a  doubt,  the  number  one  issue. 

I  probably  address,  conservatively,  maybe  50,000  people  a  year, 
and  it  was  the  number  one  issue.  And  then  when  the  interim  policy 
came  on  line,  it  kind  of  dropped  down  in  priority.  Then,  obviously, 
right  now — and  I  just  returned  from  F.E.  Warren  this  morning, 
and  spoke  with  several  people  and  addressed  an  airman  leadership 
school  graduation  last  evening,  which  is  the  first  level  of  enlisted 
PME  in  the  Air  Force,  and  it  was,  understandably  so,  a  very  high 
level  of  conversation  last  evening.  So  it  has  kind  of  gone  up  and 
down,  based  on  what  is  happening  with  the  policy. 

Mr.  Skelton.  Do  you  think  that  once  something  is  codified  and 
a  policy  is  enunciated  that  it  will  level  out? 

Chief  Master  Sergeant  Pfingston.  I  think  it  will.  I  think  the  en- 
listed airmen  and  NCO's  in  the  United  States  Air  Force  are  ready 
to  get  on  with  their  business,  so  even  the  discussion  stage  will  sep- 
arate itself  from  affecting  the  unit. 

It  is  a  high  level  of  conversation.  Our  focus,  I  think,  is  on  the 
wrong  thing.  Our  focus  should  be  on  continuing  to  make  sure  that 
we  are  the  number  one  Air  Force  in  the  world. 

Sergeant  Major  Overstreet.  One  of  the  things  we  do  is  teach 
young  NCO  folks  to  set  priorities.  It  is  easy  to  see  over  the  past 
two  years  how  this  has  come  to  be  the  number  one  priority.  It  prob- 
ably started  off  very  low  on  the  scale,  and  has  gone  to  the  number 
one  for  several  months. 

Right  now,  it  is  still  a  major  agenda  item  simply  because  it  is 
in  the  news  and  a  lot  of  folks  are  watching  this  on  television  and 
other  places.  However,  the  priority  is  already  going  down  with  it, 
as  the  young  Marines  see  that  it  looks  like  homosexuality  is  not 
going  to  be  compatible  to  military  service  and  it  looks  like  that  is 
the  way  the  Nation  is  leaning,  and  they  are  going  to  take  their 
marching  orders  from  that.  They  are  pleased  about  that,  so  they 
have  other  priorities  that  have  come  to  the  top  of  the  list  now. 

Mr.  Skelton.  Mr.  Kyi? 

Mr.  Kyl.  Could  you  I  ask  you  whether  the  policy  as  it  existed 
prior  to  January  28th,  was  a  clear  and  implementable  policy,  in 
your  view?  Before  January  28th. 

Sergeant  Major  KiDD.  Yes,  sir. 

Master  Chief  Hagan.  Yes,  sir. 

Chief  Master  Sergeant  Pfingston.  Yes,  sir. 

Sergeant  Major  OvERSTREET.  Yes,  sir. 

Mr.  Kyl.  There  seems  to  be  two  general  views  emerging  as  to 
what  this  policy  means.  I  won't  indicate  who  has  expressed  the  two 
different  views,  but  I  think  I  am  correct  in  characterizing  them  as 
follows:  One  view  is  that  if  you  are  homosexual,  don't  come  into  the 
services,  because  unless  you  are  celibate,  you  will  be  discharged; 
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not  too  different  from  current  policy.  The  other  view  is  if  you  are 
homosexual,  keep  your  head  down.  If  you  don't  do  anything  to  show 
it,  you  will  be  able  to  serve. 

The  idea  is  that  through  some  relaxation  of  the  investigative 
standards  and  practices,  a  change  in  the  statement  of  the  policy  at 
the  beginning,  et  cetera,  there  will  be  a  tacit  recognition  that  as 
long  as  you  behave  yourself,  it  will  be  all  right. 

Could  I  ask  each  of  you  to  characterize  what  you  understand  the 
policy  to  be,  and  if  you  want  to  characterize  it  differently  than  I 
have,  feel  free  to  do  that.  I  think  that  is  a  pretty  fair  summary  of 
two  different  points  of  view  here. 

Particularly,  Master  Chief  Hagan,  you  have  indicated  that  your 
people  are  not  too  concerned  about  the  new  change  because  you  be- 
heve  that  it  is  similar  to  existing  policy.  And  I  think  I  got  your 
quote  right:  "They  recognize  our  compelling  case  against  homo- 
sexuals in  the  military"  That  would  suggest  the  first  policy  or  the 
first  understanding  of  the  policy. 

So  it  is  in  that  context  I  would  like  to  have  each  of  you  describe 
your  understanding  as  to  what  the  policy  means. 

Sergeant  Major  KiDD.  To  me,  the  new  policy  does  say,  bottom 
line,  as  my  counterpart  Sergeant  Major  of  the  Marine  Corps  and 
fellow  grunt  said,  that  homosexuality  is  incompatible  with  military 
service  and;  therefore,  if  you  come  in,  I  would  probably  go  with  "A," 
where  you  must  be  celibate,  you  must  not  perform  or  conduct  your- 
self in  any  way  that  violates  the  military  regulations,  and  the  Uni- 
form Code  of  Military  Justice.  It  says  that  to  me. 

Mr.  Kyl.  Thank  you,  sir. 

Master  Chief  Hagan.  My  answer  would  be  exactly  the  same.  I 
understand  the  poHcy  has  been  debated  along  those  two  lines  that 
you  gave,  and  I  have  heard  the  Service  Chiefs  and  the  Secretary 
indicate  that  status  is  "conduct,"  and  I  understand  and  believe  that 
if  codified,  it  would  be  codified  along  the  lines  of  the  first  alter- 
native you  described. 

Chief  Master  Sergeant  Pfingston.  Yes,  sir,  I  agree  with  the  two 
previous  comments.  In  my  mind,  there  are  three  parts  to  the  pol- 
icy; "don't  ask"  purely  means  that  nobody  is  going  to  ask.  I  can  un- 
derstand that. 

I  think  enhsted  airmen  and  NCO's  can  do  that.  In  my  mmd, 
"don't  tell"  means  exactly  that,  don't  tell.  I  think  our  folks  under- 
stand that. 

"Don't  pursue"  means  "don't  pursue."  I  am  not  sure  we  have  pur- 
sued to  start  with,  unless  there  was  some  compelling  reason.  And 
that  is  no  different  than  for  other  issues  our  NCOs  faced  with  that 
are  in  first-line  supervisory  positions.  If  there  is  an  area  where 
something  is  wrong,  normally  you  can  determine  that  by  some  sort 
of  signal,  whether  it  is  a  family  issue,  a  financial  issue,  a  drug 
issue  or  an  alcohol  issue,  something  will  show. 

I  think  the  pohcy  is  very  clear.  I  think  it  is  defensible.  I  think 
it  is  understandable,  and  I  think  it  is  manageable. 

Mr.  Kyl.  Thank  you. 

Sergeant  Major  OvERSTREET.  I  agree  with  my  counterparts.  In 
the  order  it  says  service  members  will  be  separated  for  homosexual 
conduct.  I  think  any  troop  leader  can  probably  understand  that,  sir, 
and  I  think  beyond  that,  that  is  what  we  are  going  to  take  action 
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on  is  on  the  conduct.  If  an  individual  is  participating  in  those  kinds 
of  acts  and  deeds  and  it  is  brought  to  our  attention,  they  will  be 
separated  from  the  service,  sir. 

Mr.  Kyl.  Those  answers  are  helpful. 

I  have  to  follow  up  on  the  last  thing  you  said.  Unfortunately,  the 
definitions  here  define  conduct  as  requiring  physical  contact,  and 
we  cleared  that  up  with  the  lawyers,  and  Ms.  Gorelick  agreed,  that 
physical  contact  was  a  requirement  for  conduct.  But  she  also  con- 
tended that  virtually  any  other  kind  of  behavior  could  be  cat- 
egorized as  a  nonverbal  statement.  You  won't  find  the  phrase 
"nonverbal  statement"  anywhere  in  the  policy.  But  what  she  was 
sa5ring  is  that  just  as  you  can  say,  "I  am  homosexual,"  and  that  will 
constitute  grounds  for  initiating  an  investigation.  You  can  also 
wear  a  T-shirt  that  says  "I  am  homosexual,"  and  be  proud  of  it,  and 
that  probably  is  credible  information  to  begin  an  investigation.  And 
you  could  also,  just  by  your  behavior,  do  things,  whether  it  is  read- 
ing magazines,  or  going  to  a  gay  bar,  as  the  policy  says  none  of 
those  things  in  and  of  themselves  will  constitute  credible  evidence 
to  begin  an  investigation.  But  her  view  of  it  was  that  all  of  those 
things  could  constitute  what  are  called  "nonverbal  statements." 
Have  you  gotten  into  that  at  all? 

Master  Sergeant  Overstreet,  you  used  the  term  "conduct."  The 
way  conduct  is  defined,  it  requires  physical  contact. 

Would  all  of  you  be  of  the  view  that  in  implementing  this  policy, 
or  the  current  policy 

Mr.  Skelton.  I  think  the  phraseology  she  used  was  a  "pattern 
of  conduct,"  is  my  recollection. 

Mr.  Kyl.  No,  Mr.  Chairman,  she  used  that  phrase  once,  but  then 
I  think  she  backed  off  of  suggesting  that  it  required  necessarily  a 
series  of  events. 

Mr.  Skelton.  That  is  my  recollection. 

Go  ahead. 

Mr.  Kyl.  That  is  another  whole  question,  if  you  have  a  whole 
bunch  of  little  things,  does  that  equal  one  big  thing?  So  maybe  a 
pattern  is  required,  maybe  it  isn't. 

In  any  event,  would  it  be  easier  for  implementing  the  policy  if 
it  is  very  clear  that  behavior  you  thought  was  sufficient  to  initiate 
an  investigation  could  fall  under  the  definition  of  conduct,  even 
though  it  may  not  involve  physical  contact  but  conduct  perhaps 
demonstrating  a  propensity  to  engage  in  homosexual  acts,  so  that 
you  didn't  have  to  get  into  this  business  of  nonverbal  statements? 

Sergeant  Major  Overstreet.  I  am  going  to  suggest  now  before 
this  thing  is  ironed  out,  we  probably  don't  Imow  that.  I  think  before 
it  gets  to  our  level,  there  will  be  an  order  clearly  defined  and  we 
are  going  to  know  what  constitutes  conduct. 

I  don't  think  on  my  level  that  I  will  be  initiating  a  lot  of  inves- 
tigations. Probably  what  I  am  going  to  be  doing  if  I  think  the  regu- 
lation has  been  broken,  I  will  take  that  to  my  commanding  officer, 
to  my  superior,  as  any  young  Marine  would  do,  and  tell  him  what 
I  had  witnessed  and  seen,  and  what  my  thoughts  were  with  regard 
to  that.  Nowadays,  it  seems  we  don't  do  anything  without  talking 
to  legal  counsel  first,  and  they  would  probably  be  brought  in  at 
that  time  and  we  would  sort  this  thing  out  before  an  investigation 
would  ever  commence,  sir. 
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I  think  regarding  conduct,  we  all  have  our  own  ideas  of  what 
conduct  is.  Conduct  to  me  is  engaging  physically  in  the  act.  As  you 
said,  would  wearing  a  T-shirt  saying  "I  am  a  homosexual"  con- 
stitute an  investigation  or  constitute  conduct;  I  would  suggest, 
probably  not. 

Reading  homosexual  material— would  that— probably  not.  March- 
ing in  a  parade,  probably  not.  However,  if  you  did  a  number  of 
those  things,  I  think  that  would  certainly  be  reason  to  think  that 
this  individual  would  perhaps,  is  engaging  in  that. 

Mr.  Kyl.  Thank  you. 

Mr.  Skelton.  I  might  make  mention  that  we  are  under  the  five- 
minute  rule  and  all  of  us,  I  believe,  have  11  o'clock  meetings  at  one 
place  or  another.  So  we  all  turn  into  pumpkins  then. 

Mr.  Montgomery. 

Mr.  Montgomery.  Thank  you,  Mr.  Chairman. 

I  had  a  visit  with  our  distinguished  guests  earlier  before  the 
meeting  started  and  enjoyed  it  very  much. 

I  want  to  point  out  that  as  noncommissioned  officers,  you  really 
make  the  military  work.  Others  make  policy  and  you  have  to  im- 
plement it.  You  have  most  of  the  troops  under  you  that  this  area 
affects,  so  we  really  need  your  personal  views  on  this.  You  have  to 
let  us  know  it  if  you  have  doubts  about  it. 

I  would  like  to  briefly  ask  each  one  of  you,  are  we  going  to  be 
better  off  under  the  new  policy  or  would  you  rather  keep  what  we 
have  now? 

Sergeant  Major  KiDD.  The  present  policy? 

Mr.  Montgomery.  Right. 

Sergeant  Major  Kidd.  Or  the  one  prior  to  January  28th? 

Mr.  Montgomery.  The  three  policies — the  one  we  are  looking  at 
now,  the  one  we  have  where  you  don't  have  to  fill  out  the  form,  and 
the  one  we  had  before  all  this  came  up. 

Sergeant  Major  KiDD.  Well,  after  reviewing  this  one,  and  as  it 
has  been  explained  to  me  how  it  will  be  exercised,  I  am  of  the  opin- 
ion it  is  really  the  same,  or  even,  in  some  cases,  a  little  bit  better 
than  the  other  one,  if  it  is  explained  to  people  coming  in  what  will 
result  if  they  are  homosexual. 

The  easiest  one  was  probably  the  one  before  January  28th,  be- 
cause it  started  off  by  asking  the  question  and  if  you  said  "I  am," 
you  didn't  even  come  in.  But  my  understanding  of  the  present  pol- 
icy, with  the  explanation  to  a  recruit  or  to  a  prospective  enlistee, 
you  accomplish  the  same  thing  as  before. 

Mr.  Montgomery.  That  is  going  to  be  one  of  the  problems,  who 
is  going  to  really  understand  this  new  policy.  I  am  not  sure  we  do 
up  here. 

Master  Chief  Hagan.  Mr.  Chairman,  I  would  personally  prefer  to 
ask  the  question  because  I  think  it  is  more  direct  and  more  honest. 
As  I  understand  the  proposed  pohcy,  I  beheve  the  overall  result 
would  be  the  same,  if  we  iron  out  the  definition  of  conduct.  I  would 
add  that  I  had  understood  that  status  would  equate  the  conduct, 
when  status  was  proven  with  admission.  I  think  I  heard  the  Sec- 
retary say  that  during  testimony. 

I  would  prefer  to  ask  the  question  simply  because  it  seems  more 
direct  and  honest. 
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Mr.  Montgomery.  I  am  not  clear — of  the  three  positions,  which 
would  you  prefer? 

Master  Chief  Hagan.  The  policy,  as  I  understood  between  1981 
and  January  of  this  year,  would  have  been  the  policy  I  prefer,  yes, 
sir, 
Mr.  Montgomery.  Okay. 

Chief  Master  Sergeant  Pfingston.  Sir,  I  sorted  the  new  policy 
out  in  my  mind  this  week  and  I  am  very  comfortable  with  the  pro- 
posed policy  because  I  think  it  is  understood.  In  my  mind,  I  guess 
we  have  had  three  policies  since  I  have  worn  this  uniform.  Prior 
to  1975,  we  didn't  ask  the  question,  but  to  my  knowledge,  it  was 
asked  in  the  recruitment  statement,  in  the  med  station  by  the  doc- 
tors, a  verbal  question.  Then  in  1981,  we  started  asking  the  ques- 
tion. 

Obviously,  that  doesn't  work  because  we  separated  in  the  Air 
Force,  around  100,  115  people.  Either  they  were  and  they  lied  or 
they  changed  their  sexusd  persuasion  after  coming  in. 

I  think  this  policy  is  understandable.  Homosexuality  is  not  ac- 
ceptable in  the  Armed  Forces.  I  think  that  it  directly  affects  unit 
cohesion  because  it  puts  our  focus  in  the  wrong  area. 

I  think  the  NCOs,  and  the  senior  NCOs  can  be  at  the  first  level 
and  the  first  layer  of  sorting  this  out,  because  they  understand 
what  "don't  ask,  don't  tell  and  don't  pursue"  means.  This  is  a  black 
and  white  policy,  in  my  mind,  and  it  is  not  gray.  "Don't  ask"  means 
"don't  ask,"  and  "don't  tell"  means  "don't  tell,"  and  "don't  pursue" 
means  "don't  pursue". 

Sergeant  Major  Overstreet.  The  Joint  Chiefs  were  asked  to 
come  up  with  a  compromise  there.  I  think  they  did  that.  I  think 
we  can  make  it  work. 

If  you  are  asking  my  personal  opinion,  sir,  I  would  probably  sug- 
gest we  should  ask  the  question  because  our  leadership  traits  and 
principles  will  weigh  heavily  on  that.  Particularly,  when  you  come 
to  the  terms  of  integrity  and  some  of  those  mental  and  moral  cour- 
age, I  would  ask  the  question,  sir. 
Mr.  Montgomery.  My  time  is  up. 
Mr.  Skelton.  Mr.  Buyer. 
Mr.  Buyer.  Thank  you,  Mr.  Chairman. 

I  have  some  questions  for  each  of  you,  but  I  can't  help  but  stop 
here  for  a  second  and  kind  of  do  an  overview  in  that  General  Colin 
Powell  and  all  the  other  Chiefs  came  here  and  they  testified,  but 
Secretary  Aspin  wouldn't  leave  them  alone.  You  see,  he  had  to  be 
present.  We  thought  first  he  was  going  to  leave  and  then  he  de- 
cided not  to  leave,  it  seems  he  had  to  be  there  almost  as  if  he  had 
to  be  the  handler  for  the  Chiefs,  make  sure  they  were  going  to  say 
the  right  things.  This  is  my  personal  opinion. 

I  have  great  respect  for  each  of  you  because  I  believe  it  is  the 
Non  Commissioned  Officer  (NCO)  Corps  who  runs  the  military. 
You  are  the  ones  who  make  it  happen.  And  I  understand  the  han- 
dlers, I  understand  the  term  used  is  "Commissar."  The  definition 
of  a  commissar  is  a  party  official  assigned  to  a  military  unit  to 
teach  party  principles  and  policies  to  ensure  party  loyalty,  and  also 
the  attempt  to  control  public  opinion. 

I  have  a  question  for  each  of  you  because  I  know  we  wanted  you 
to  come  earlier  and  testify. 
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I  know  Chief  Master  Sergeant  Pfingston,  I  had  a  conversation 
with  you  on  Tuesday.  You  were  available  and  prepared  to  testify 
on  Tuesday,  July  20th  were  you  not? 

Chief  Master  Sergeant  Pfingston.  Yes. 

Mr.  Buyer.  Master  Chief  Petty  Officer  Hagan,  were  you  avail- 
able and  here  to  testify  on  Tuesday? 

Master  Chief  Hagan.  Yes. 

Mr.  Buyer.  Sergeant  Major  Kidd,  were  you  available  and  pre- 
pared to  testify  Tuesday? 

Sergeant  Major  KiDD.  Yes. 

Mr.  Buyer.  My  opinion  is  that  you  weren't  allowed  to  testify  be- 
cause you  hadn't  been  handled  yet,  briefed  yet,  as  to  what  the 
party  line  is.  Between  Tuesday  and  now,  who  were  your  briefers 
before  you  came  here,  who  briefed  you?  That  is  one  question.  Was 
it  by  General  Powell  or  was  it  by  a  team  from  the  commissar? 

One  of  the  things  that  bothers  me  about  the  new  pohcy  is  how 
it  leaves  out  part  of  the  leadership  of  the  NCO  Corps,  saying  that 
only  the  commander  can  conduct  the  inquiry.  Being  pragmatic, 
sometimes  the  commander  is  the  last  to  know.  He  doesn't  know 
about  it  until  you  bring  it  to  him.  You  are  the  first  sergeant;  that 
captain  doesn't  know  until  you  bring  it  to  him,  in  a  lot  of  cases. 

Next  question  to  each  of  you  is— I  would  like  an  answer— is  do 
you  believe  as  this  policy  and  the  regulations  are  drafted  should 
the  first  sergeant,  the  first  NCOs,  should  they  be  part  of  that  proc- 
ess of  inquiry,  should  they  participate  or  should  it  only  be  limited 
to  commander? 

The  next  is 

Mr.  Skelton.  Let  me  interrupt. 

It  is  unfair  I  think  to  the  other  people  on  your  end  and  on  this 
end  to  load  them  up  with— 13  dozen  questions  during  your  five 
minutes  and  then  it  takes  them  half  an  hour  or  so  to  answer.  I 
would  urge  you,  sir,  not  to  load  it  up,  because  people  on  both  ends 
are  not  going  to  get  to  ask  any  questions.  And  your  time  is  up. 

Mr.  Buyer.  One  last  question.  And  that  is  in  the  present  pohcy 
which  contains  what  is  for  the  purpose  of  inquiry,  going  to  a  gay 
parade,  possessing  gay  material,  they  are  saying  that  is  informa- 
tion that  wouldn't  warrant  an  inquiry,  what  effect  is  that  going  to 
have  down  at  the  unit  level  in  the  barracks? 

If  you  are  saying  that  you  can't  conduct  the  inquiry,  is  it  going 
to  have  a  detrimental  effect  upon  the  cohesiveness? 
Those  are  the  three  questions.  Thank  you. 

Sergeant  Major  Kidd.  As  far  as  the  briefers  go,  the  only  briefers 
that  have  been  with  me  throughout  this  were  people  I  asked  to  talk 
to,  to  make  sure  that  I  had  a  thorough  imderstanding  of  what  I 
thought  I  understood.  No  one  has  come  to  me  and  told  me  what 
to  say  or  how  to  say  it. 

As  a  matter  of  fact,  I  will  go  a  step  further.  The  last  time  I  saw 
the  Chief  of  Staff  of  the  Army  was  at  a  reception  after  the  Twilight 
Tattoo,  and  he  said  Sergeant  Major,  when  you  get  over  there— be- 
cause I  said  to  him  that  I  felt  uncomfortable  being  summoned  to 
talk  about  a  policy  that  is  already  policy,  because  to  me  as  a  non- 
commissioned officer,  it  is  like  somebody  giving  me  an  order  and 
now  you  are  going  to  ask  me  to  question  the  commander's  order. 
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The  way  we  train  is  I  can  go  in  behind  closed  doors  with  the 
Chief  of  Staff  of  the  Army,  or  any  commander  I  have  worked  for, 
and  we  can  get  down  and  dirty.  He  wants  me  to  disagree  as  an 
NCO,  if  I  don't  agree. 

Once  we  walk  out  of  that  office  and  he  has  made  the  decision, 
then  my  job  is  to  salute  and  execute.  So  I  felt  a  little  uncomfortable 
coming  over  with  the  idea  that  someone  may  ask  me  to  question 
the  Commander  in  Chiefs  decision,  the  Secretary  of  Defense's  deci- 
sion. 

However,  the  Chief  of  Staff  of  the  Army  specifically  told  me  you 
go  do  what  sergeant  majors  do.  What  sergeant  majors  do  is  call  it 
like  it  is. 

Should  NCOs  be  allowed  to  participate  in  the  program?  Cer- 
tainly, and  they  will.  There  is  no  way  that  this  will  work  if  they 
are  not. 

But  my  understanding  of  it  still  allows  me  as  a  noncommissioned 
officer  to  do  that,  I  am  the  one  who  brings  the  material  to  the  com- 
mander. 

The  commander  I  think  has  the  right  and  is  the  right  person  to 
exercise  any  legal  steps,  because  the  commander  is  the  only  one 
who  can  exercise  legal  steps.  I  provide  data  and  information  to  him 
and  I  can  still  do  that. 

What  was  the  third  one — I  am  not  able  to 

Mr.  Buyer.  Third  was  the  effect  on  having  this  non-credible  in- 
formation in  the  barracks  affecting  the  cohesion  of  the  small  unit 
even  though  the  commander  cannot  conduct  an  inquiry. 

Sergeant  Major  Kidd.  My  understanding  of  it  is  that  it  can  play 
a  part  in  an  inquiry.  And  I  don't  know,  because  we  get  into  the 
lawyer  aspect,  and  as  a  noncommissioned  officer,  I  don't  have  to 
worry  about  how  it  is  done  in  the  courts  so  much  as  if  it  presents 
to  me  as  a  noncommissioned  officer  something  that  I  feel  will  have 
an  effect  on  the  unit,  I  have  the  right  and  the  responsibility  to  take 
that  to  the  commander,  and  I  will.  I  don't  think  there  is  anything 
in  here  that  precludes  me  from  doing  that,  sir. 

Master  Chief  Hagan.  I  was  briefed  by  no  one.  In  fact,  my  boss, 
the  Chief  of  Naval  Operations,  was  so  tied  up  in  these  hearings  all 
week,  that  I  have  not  gotten  my  normal  weekly  interface  with  him 
on  other  matters,  so  I  have  been  standing  by  and  am  privileged 
and  honored  to  be  able  to  testify  today. 

The  new  policy,  that  where  investigative  authority  and  other 
matters  rests  with  the  commander,  the  commanding  officer  or  the 
officer  in  charge,  is  the  same  as  the  old  policy.  My  worry  and  the 
worry  of  sailors  is  it  might  go  above  that.  That  is  the  proper  place 
for  it,  the  commanding  officer,  the  officer  in  charge.  He  or  she  is 
extraordinarily  busy,  so  the  actual  duties  would  be  done  by  some- 
one else  and  they  would  make  the  decisions,  and  that  is  where  the 
legal  authority  rests,  and  rightly  so. 

The  third  question  about  attending  parades  or  wearing  T-shirts 
would  have  a  tremendously  detrimental  effect  on  cohesion  and  mo- 
rale; would  be  an  in-your-face  sort  of  thing  and  should  be  easily  un- 
derstood as  conduct,  and  seriously  negative,  sir. 

Chief  Master  Sergeant  Pfingston.  Thank  you,  sir.  I,  too,  have 
not  been  briefed.  I  have  asked  some  questions  on  my  own,  because 
of  the  information  that  has  been  provided,  to  make  sure  that  I  un- 
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derstood  in  my  own  mind  and  sorted  out  my  thoughts  on  the  policy. 
But  it  is  no  different  than  anything  else  I  do,  I  try  to  make  sure 
that  I  have  answers  to  the  questions,  so  I  try  to  be  prepared. 

As  far  as  limiting  the  investigation  to  the  commander,  I  think 
the  formal  investigation  part  of  it  probably  needs  to  lie  there.  How- 
ever, having  said  that,  I  don't  see  that  as  any  different  than  any- 
thing else  we  do.  If  there  is  probable  cause  to  do  a  search  of  the 
barracks  or  the  dormitory  because  there  is  some  information  that 
tells  us  there  may  be  illegal  drugs  or  illegal  contraband  in  the  dor- 
mitory, the  commander  can  authorize  that  search  for  probable 
cause.  But  that  starts — that  information  gathering— with  the  first- 
line  supervisor  or  the  first  sergeant,  and  they  will  continue  to  be 
in  that  process,  as  I  see  it,  because  they  are  the  ones  that  have 
day-to-day  contact. 

So  there,  again,  I  see  no  difference  in  this  policy  and  other  poli- 
cies, where  things  are  happening  that  are  not  acceptable  in  the 
conduct  of  a  professional  airman. 

The  third  part,  going  to  parades,  I  think  in  and  of  themselves, 
as  has  been  stated  before,  that  probably  ought  to  be  something  that 
is  sorted  out  by  the  people.  One  of  the  things  that  makes  the  Unit- 
ed States  Air  Force  as  strong  as  it  is,  is  our  NCOs  and  senior 
NCOs  know  their  people  and  they  have  probably  been  stationed 
with  them  for  several  years,  because  we  don't  move  people  as  fast 
as  we  used  to. 

Consequently  if  somebody  is  in  a  maintenance  squadron  at  Luke 
Air  Force  Base,  or  in  a  mission  support  squadron  at  Andrews  Air 
Force  Base,  the  core  of  that  organization  has  probably  been  there 
for  several  years.  We  emphasize  the  importance  of  knowing  and 
understanding  our  people  and  it  is  not  that  difficult  to  observe 
something  out  of  the  norm. 

As  the  master  chief  said,  if  homosexuality  is  flaunted  and  it  is 
an  in-your-face  issue,  then  it  will  affect  unit  cohesion,  without  a 
doubt,  and  it  will  be  acted  upon  appropriately  because  that  is  an 
unacceptable  behavior  standard. 

Thank  you,  sir. 

Sergeant  Major  Overstreet.  I  would  like  to  offer  one  tidbit  of 
information  in  a  comment  here,  with  regard  to  what  I  think  hap- 
pened as  far  as  the  testimony  of  the  senior  enlisted  men  the  other 
day.  You  saw  me  and  the  master  chief  here.  I  would  suggest  at  any 
given  time  during  that  day,  you  could  have  called  our  office  and 
they  would  have  told  you  we  were  not  available  because  we  were 
here  testifying. 

The  Secretary's  office  was  in  that  same  dilemma.  The  Secretary's 
office  called  our  offices  and  they  told  him  we  were  not  available, 
not  understanding  we  were  not  available  because  we  were  over 
here.  The  word  just  kind  of  got  garbled  on  that,  sir. 

Mr.  Buyer.  I  spoke  to  your  secretaries  and  I  know  what  they 
said.  That  is  not  what  they  said. 

Sergeant  Major  Overstreet.  As  far  as  briefing  me,  when  I  came 
to  this  job,  I  had  my  first  Congressional  testimony,  knowing  I  was 
coming  here,  so  I  thought  I  better  get  words  of  wisdom  from  the 
commandant.  I  went  in  to  see  him  and  he  gave  me  one  tidbit  of — 
he  said:  Sergeant  Major,  tell  the  truth.  He  said:  You  never  go 
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wrong  if  you  tell  the  truth.  And  that  has  been  the  extent  of  my 
brief  as  far  as  what  to  say  here. 

I  have  summoned  folks  who  are  involved  in  this  because  I,  like 
any  good  NCO,  would  like  to  have  the  right  answers  and  all  the 
answers,  if  possible.  I  have  asked  to  speak  to  a  number  of  folks 
who  are  very  familiar  with  this  just  so  I  would  know  what  the  pol- 
icy was  and  know  where  we  stood  on  this  issue. 

As  far  as  my  personal  opinion,  that  doesn't  have  anything  in  re- 
gards to  what  I  say  here. 

As  far  as  NCO's  investigating  circumstances,  I  think  that  is  the 
first  line.  I  think  anyone  who  pushes  that  up  will  probably  be  more 
familiar  with  that  than  anyone  else  on  the  deck.  If  he  lives,  eats, 
works  and  goes  to  the  field  with  this  individual,  he  will  know  more 
about  him  than  anyone  else. 

I  think  they  have  a  couple  of  tough  decisions  to  make  there.  They 
have  to  confront  the  individual,  as  in  an  informal  investigation.  An 
investigation  may  start  off  by  no  more  than  a  good  NCO  asking  a 
couple  of  hard-line  questions  out  there.  I  think  that  probably  is 
what  is  going  to  promulgate  most  of  those  investigations  to  start 
with. 

As  far  as  marching  in  a  parade,  I  suggest  it  depends  upon  how 
active  that  individu^  is,  what  they  said  or  did.  I  think  it  comes 
down  to  one  thing:  If  it  disrupts  the  good  order  and  discipline,  now 
we  need  to  take  that  individual  to  task.  If  it  is  just  nonetheless, 
it  will  probably  go  on  by. 

Mr.  Buyer.  Thank  you,  Mr.  Chairman. 

Mr.  Skelton.  Mr,  Pickett. 

Mr.  Pickett.  Thank  you,  Mr.  Chairman. 

Welcome  gentlemen  this  morning.  Just  so  we  will  know  the 
ground  rules,  in  your  responses,  are  you  giving  your  own  individual 
personal  opinions  about  what  we  are  asking,  or  are  you  giving  us 
the  company  line  this  morning? 

Sergeant  Major  KiDD.  If  you  ask  for  my  personal  opinion,  sir, 
that  is  what  you  are  going  to  get. 

Mr.  Pickett.  In  tMs  case,  I  would  like  to  have  your  individual 
personal  opinion.  My  view  on  this  issue  is  that  no  change  in  the 
policy  is  warranted,  and  I  am  wondering  what  your  opinion  is  of 
the  consequences  of  adopting  this  change  that  is  under  consider- 
ation now? 

I  know  a  lot  of  the  questions  asked  have  been  focusing  on  some 
of  the  types  of  conduct  and  the  types  of  instances  that  you  will  be 
called  upon  to  interpret  and  apply  the  rules  to. 

Tell  me  what  kinds  of  new  problems  is  this  new  policy  going  to 
create  for  those  of  you  who  are  managing  the  troops  on  a  day-to- 
day basis? 

Sergeant  Major  Kidd.  I  would  say  that,  first  of  all,  I  think  this 
policy  does  address  the  concerns  that  soldiers  and  their  families  ex- 
pressed to  me  as  I  was  traveling  around,  before  the  decision  was 
made.  I  also  believe  that  the  policy  allows  us  as  noncommissioned 
officers,  and  I  speak  for  noncommissioned  officers,  to  do  what  has 
to  be  done  to  protect  our  force  and  to  ensure  that  it  is  ready  and 
capable  of  doing  what  it  has  to  do. 

I  don't  see  any  problems  other  than  some  minor  suggestion  or, 
more  specificity,  I  guess,  as  this  thing  is  passed  on  down  to  the 
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commanders,  and  I  understand  there  is  going  to  be  additional  im- 
plementing instructions  that  we  will  do  within  each  service.  But  I 
think  the  guidelines  and  the  authority  and  everything  else  is  there 
for  us  to  do  our  job,  sir. 

Mr.  Pickett.  You  are  saying  that,  based  on  your  personal  talks 
with  the  members  in  the  military  you  are  working  with,  they  and 
their  families  are  prepared,  they  understand  this  new  policy  and 
they  accept  it? 

Sergeant  Major  KiDD.  They  understand  the  general  policy,  sir. 
The  specifics,  I  don't  think  they  need  to  understand.  The  people 
who  need  to  understand  the  specifics  are  those  who  will  exercise 
the  leadership  and  the  control  of  the  situation.  They  understand 
that  it  will  preclude  homosexual  conduct  in  the  United  States 
Armed  Services,  okay,  and  therefore  those  people  who  were  waiting 
there  to  decide  whether  they  are  going  to  come  in  or  not  because 
of  that,  now  know  that  they  can  come  in,  because  that  decision  has 
been  made. 

Those  who  were  contemplating  leaving  because  they  may  be  al- 
lowed in  will  now  know  that  they  can  stay  in,  in  that  they  know 
what  the  policy  is. 

Mr.  Pickett.  In  my  recent  visits  and  discussions  with  members 
of  the  military,  two  issues  come  up;  the  number  one  issue  has  been 
the  issue  of  homosexuals  and  the  change  in  policy,  and  the  other 
issue  has  been  military  pay.  But  every  time  I  have  spoken  with  a 
group,  these  two  issues  come  up  as  soon  as  the  question  period 
opens.  And  the  impression  I  have  been  getting  is  that  there  is  a 
great  deal  of  apprehension,  if  not  dissatisfaction,  with  any  change 
being  made  in  this  policy. 

I  would  ask  each  of  you  to  respond  in  turn,  if  you  would. 

Master  Chief  Hagan.  I  have  had  the  same  experience  the  ser- 
geant major  had,  and  the  same  experience  with  questions  and  the 
priority  that  you  have,  sir.  New  problems — the  new  problem  is  sail- 
ors ask  me— I  talked  with  sailors  fii-om  Matsue  to  Kings  Bay,  Geor- 
gia, and  Sugar  Grove,  West  Virginia,  yesterday  by  phone  as  I  did 
business.  The  input  was  the  only  real  worry  is  the  camel's  nose 
under  the  tent,  the  door  cracked,  the  hole  in  the  dike  type  worry. 

There  is  satisfaction  that  the  compelling  case  of  the  sea  services 
for  the  quality  of  life  and  privacy  issue  is  recognized,  that  the 
underpinnings  of  the  present  policy  was  introduced  into  the  debate, 
and  there  is  satisfaction,  of  a  sort,  with  the  new  policy  that  we  are 
discussing. 

Problems  have  to  do  with  the  things  that  are  being  discussed 
here  about  resolution  of  conduct  and  status,  and  those  are  the 
problems  that  I  see.  The  further  we  can  keep  lawyers  from  having 
to  help  commanding  officers  sort  things  out  on  these  issues 

Mr.  Skelton.  Let's  not  be  too  tough  on  lawyers. 

Master  Chief  Hagan.  We  have  great  ones,  sir,  but  we  would  like 
them  to  concentrate  on  more  important  issues. 

Mr.  Pickett.  I  am  not  trying  to  put  words  in  your  mouth,  but 
are  you  telling  me  that  in  those  cases  where  you  explained  this  pol- 
icy to  the  entry-level  members  of  the  Navy,  they  are  prepared  to 
accept  it? 

Master  Chief  Hagan.  Entry-level,  new  recruits,  sir? 

Mr.  Pickett.  Yes. 
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Master  Chief  Hagan.  I  think  the  new  recruit  understands  that 
homosexuahty  is  incompatible. 

I  have  maintained  all  along  that  the  vast  majority  of  new  re- 
cruits— and  let  me  narrow  it  down  to  new  recruits  who  have  a  ho- 
mosexual propensity  or  who  are  homosexuals  or  ultimately  may  be 
homosexuals — are  unsure  of  their  sexuality  in  the  17-  to  21-year 
age  group.  That  has  been  my  opinion.  All  the  reading  and  research 
I  have  done  has  not  altered  that. 

So  that  is  a  question  that  begs  for  a  lot  of  debate.  That  is  why 
I  personally  would  have  preferred — my  personal  opinion — to  ask 
the  question  at  that  entry  level,  it  is  not  as  significant  when  asked. 
That  is  why  I  am  not  all  that  concerned  that  the  question  will  not 
be  asked  upon  entry  level  or  at  subsequent  times  when  it  has  no 
purpose. 

Mr.  Pickett.  Chief  Master  Sergeant. 

Chief  Master  Sergeant  Pfingston.  Sir,  the  answer  to  your  first 
question  is  all  my  responses  are  my  personal  views. 

In  this  case,  because  I  really  believe  soundly  that  homosexuality 
is  unacceptable  in  the  armed  forces.  It  is  proven,  I  can  show  you 
cases,  I  can  definitely  say  in  the  last  six  months  it  has  affected  unit 
cohesion  because  of  the  level  of  conversation. 

The  second  part,  and  the  thing  that  always  troubled  me,  is  when 
we  asked  the  question,  obviously,  as  I  said  before,  some  people 
were  not  honest.  Now,  I  don't  know  to  what  degree  we  had  people 
in  the  Air  Force  who  were  admitted  homosexuals.  Did  they  come 
in  before  we  asked  the  question,  did  they  lie  on  the  enlistment  con- 
tract, or  did  they  become  homosexual  after  they  came  in?  I  can't 
Einswer  that  question.  But  when  we  did  determine  that  we  had  peo- 
ple on  board,  then  they  were  fraudulent  enlistments,  in  my  mind, 
and  should  have  been  appropriately  taken  care  of. 

As  far  as  the  issue  at  hand,  I  think  right  now — and  as  I  said  ear- 
lier, I  just  returned  this  morning  from  a  trip — the  people  are  glad 
that  there  is  a  policy  that  they  at  least  understand.  Now,  they 
might  not  understand  the  implementation  procedures,  and  they 
might  not  understand  how  we  put  the  dots  on  the  i's  and  cross  the 
t's  and  how  we  implement  down  the  road,  because,  obviously,  that 
is  yet  to  come,  but  they  know  what  the  new  policy  is. 

I  was  bom  on  a  farm  in  Indiana  and  have  been  a  crew  chief  for 
32  years.  "Don't  ask"  means  don't  ask  and  "don't  tell"  means  don't 
tell  and  "don't  pursue"  means  don't  pursue,  and  I  think  our  young 
enlisted  airmen  can  understsind  that. 

Don't  ask,  to  me,  means  we  will  not  ask  anybody  the  question. 
But  at  the  same  time,  we  are  not  going  to  ask  you,  but  don't  you 
tell  me.  And  if  you  tell  me,  that  is  like  three  strikes  in  this  baseball 
game,  and  that  is  one  of  the  things  that  makes  an  out. 

Thank  you,  sir. 

Mr.  Pickett.  Okay.  Thank  you. 
Sergeant  Major. 

Sergeant  Major  OvERSTREET.  Sir,  as  you  grow  up  in  the  Marine 
Corps,  oftentimes  your  personal  opinion  and  your  professional  opin- 
ion come  closer  and  closer.  However,  I  would  be  pleased  to  give  you 
both  of  those.  Oftentimes,  they  are  one  and  the  same. 

As  far  as  the  policy  that  we  are  facing  right  now  as  to  what  is 
looking  at  us,  I  don't  think  there  is  a  problem  implementing  that, 
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sir.  I  don't  think  there  is  a  problem  with  the  Marine  on  the  deck 
who  is  doing  the  job  or  with  the  NCO  who  is  working  in  the  squad. 
I  think  that  will  be  easy  to  enforce.  I  think  it  will  be  easy  to  tell 
them  what  our  position  is  on  this,  and  I  think  there  is  no  problem 
whatsoever. 

Just  as  the  Master  Chief  suggested,  sir,  once  a  camel  gets  his 
nose  in  the  tent,  you  don't  go  any  further  than  that,  sir.  That  is 
the  only  reluctance  we  have  to  the  new  policy  I  am  suggesting,  sir. 

Mr.  Pickett.  Thank  you. 

And  thank  you,  Mr.  Chairman,  I  appreciate  it. 

Mr.  Skelton.  Thank  you.  Mr.  Spence? 

Mr.  Spence.  Thank  you,  Mr.  Chairman. 

And  thank  you,  gentlemen,  for  being  here  this  morning.  I  can't 
help  but  comment  that  we  are  spending  all  our  time  talking  about 
two  different  things,  really. 

Implementing  a  policy  that  you  all  understand,  the  way  I  under- 
stand what  you  have  said  so  far,  is  based  on  the  assumption  that 
homosexuality  is  incompatible  with  military  service.  You  have  all 
said  you  think  that  is  the  policy.  Well,  there  is  a  big  question  about 
that  in  my  mind,  from  all  the  talk  we  have  had. 

In  the  directive  that  the  Secretary  put  out,  it  referred  to  that 
being  the  case  up  in  the  preamble,  talking  about  it  in  general 
terms,  but  it  didn't  get  down  specifically  to  say  what  is  the  policy. 
We  can  argue  about  that  later  on. 

So  what  we  are  saying  here  today  is  based  on  the  assumption 
that  this  is  the  poKcy:  Homosexuality  is  incompatible.  That  is  one 
thing.  Implementing  a  policy  that  is  based  on  that  is  one  thing. 
How  the  troops  and  how  you  feel  about  having  homosexuals  in  the 
military  is  something  else. 

We  talk  about  the  entry  level,  all  of  you  did,  among  the  troops 
and  their  families  being  high  and  down  and  up  again  now  because 
of  the  news,  and  that  is  natural,  I  think.  This  does  not  say  that 
their  basic  feelings  about  homosexuals  in  the  military  has  changed. 
We  are  talking  about  two  different  things,  I  think. 

Let  me  give  you  a  good  example.  Do  they  understand,  and  do  you 
understand,  that  we  are  creating  in  this  new  policy  two  different 
types  of  homosexuals;  status  homosexuals  and  conduct  homo- 
sexuals? 

I  have  a  difficult  time  understanding  how  we  can  do  this,  but 
that  is  what  the  policy  is. 

Now,  I  would  like  to  ask  you  the  question,  let  you  answer  it  for 
me  and  tell  me  if  you  think  the  troops  think  the  same  thing.  What 
is  the  difference  between  a  status  homosexual  and  a  conduct  homo- 
sexual? Is  there  a  difference  between  the  two? 

How  can  you  be  a  homosexual  without  committing  a  homosexual 
act,  in  implementing  this  policy  we  are  talking  about? 

And  then  the  last  question  is,  is  having  one  of  these  status  homo- 
sexuals, a  celibate  homosexual — if  there  is  any  such  thing — in  the 
unit,  is  that  still  going  to  be  disruptive  of  unit  cohesion,  even 
though  the  policy  says  homosexuality  is  incompatible  with  military 
service? 
If  each  one  of  you  can  answer  those,  I  would  appreciate  it. 
Sergeant  Major  Kidd.  As  I  understand  the  policy,  sir,  you  will 
not  have  someone  in  the  service  who  does  any  homosexual  conduct 
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or  act  because  that  is  precluded.  Admission  of  being  a  homosexual 
is  grounds  for  elimination. 

So  the  only  status  person,  if  I  understand  the  question,  would  be 
someone  no  one  has  asked  when  they  came  in,  who  does  nothing, 
is  willing  to  subordinate  all  orientation,  desire,  and  actions  to  the 
unit  and  the  other  service  members  and,  therefore,  does  nothing 
that  a  homosexual  would  do. 

And  if  he  or  she  did  that,  then  no  one  would  know  that  they  are 
a  homosexual.  And,  therefore,  no,  it  would  not  have  an  affect  on 
the  luiit  because  what  has  an  effect  on  the  unit  is  knowing  that 
there  is  a  homosexual  in  there,  if  I  understand  the  question. 

Mr.  Spence.  I  think  you  understand  the  question.  I  don't  know 
whether  I 

Sergeant  Major  Kidd.  Whether  you  understand  my  answer. 

Mr.  Spence.  We  are  dealing  with  the  basic  question.  I  am  asking 
is  there  a  difference  between  those  two? 

Could  you  have  a  homosexual  without  him  committing  the  act, 
him  or  her? 

Sergeant  Major  KiDD.  Now,  are  you  asking  my  personal  opinion 
on  that? 

No,  sir,  I  don't  think  that  you  really  will  have  that.  They  are 
going  to  commit  it.  If  they  commit  it,  then  we  are  going  to  put 
them  out. 

Mr.  Spence.  But  you  will  admit  that  we  are  allowing  homo- 
sexuals in  the  military  under  this  new  definition  we  have  contrived 
calling  it  something  else? 

We  have  redefined  a  lot  of  these  things  that  makes  them  all  right 
that  heretofore  had  not  been  all  right.  By  redefining  it,  we  have  set 
up  a  separate  class,  and  in  their  new  class,  by  calling  them  some- 
thing else,  that  lets  them  in.  Until  they  act,  they  are  going  to  be 
in  the  unit. 

Sergeant  Major  KiDD.  Well,  in  reality,  sir,  they  have  been  in  be- 
fore anjrway.  But  if  they  were  willing  to  not  do  anything  and  ad- 
here to  all  the  rules  and  regulations  and  conduct,  they  have  been 
successful. 

So  my  understanding  of  the  policy  is  not  that  we  are  allowing 
them  to  come  in  as  a  homosexual,  we  are  just  not  asking,  as  we 
don't  ask  if  someone  is  some  other  things.  I  guess  if  they  are  an 
adulterer  and  so  forth,  we  are  not  asking  them. 

Mr.  Spence.  But  is  that  not  how  we  are  allowing  them  to  get  in, 
because  we  don't  ask  them? 

Sergeant  Major  KiDD.  Sir,  we  used  to  ask  them  and  they  got  in 
then,  too. 

Mr.  Spence.  That  is  their  problem.  They  lie  about  it  and  then 
they  are  held  accountable  by  lying  about  it.  But  by  not  asking  the 
question,  we  are  sa5dng,  come  on  in  and  we  will  deal  with  them  at 
a  later  time. 

Sergeant  Major  KiDD.  Okay,  sir.  I  don't  understand  it  that  way. 

Master  Chief  HL^GAN.  As  I  luiderstand  your  statement  of  ques- 
tions, sir,  I  think  I  would  agree  that  we  have  recognized — and  I 
think  I  am  a  few  years  short  of  whatever  degree  qualifies  me  to 
talk  with  any  expertise  on  this  subject — but  it  is  my  opinion  there 
is  such  a  person  as  a  homosexual  or  person  with  a  homosexual  pro- 
pensity   or    orientation    that    is    celibate.    There    certainly    are 


365 

heterosexuals  in  that  category,  and  I  think  there  is  such  a  thing 
as  an  asexual  person  that  has  a  very  low  sex  drive  or  interest. 

So  as  I  understand  the  change — or  as  I  would  like  to  understand 
the  change,  that  would  be  recognition  of  that  fact,  or  that  belief, 
as  I  have  loosely  tried  to  define  it,  is  the  major  difference  between 
this  policy  and  the  previous  policy. 

Chief  Master  Sergeant  Pfingston.  Sir,  I,  in  my  mind,  have  dif- 
ficulty separating  status  and  conduct.  I  see  in  a  lot  of  cases  they 
go  hand-in-hand.  When  someone  admits  that  they  are,  there  has  to 
be,  I  would  think,  something  that  tells  them  that,  and  I  don't  know 
how  you  can  accept  status  without  accepting  the  whole  thing. 

That  is  why,  in  my  understanding  of  the  policy,  as  with  the  pre- 
vious policy,  that  homosexuality  in  the  armed  forces  is  not  author- 
ized. I  understand  that.  Overweight  people  in  the  Air  Force  are  not 
authorized.  And  if  somebody  is  borderline,  then  they  do  whatever 
it  takes;  sit  in  the  sauna  or  whatever,  and  go  to  the  MEP  station 
and  meet  the  limits,  and  then  they  know  that  they  are  going  to 
have  to  keep  their  mouth  shut  and  stay  in  the  sauna  for  20  years 
if  they  want  to  make  a  career  out  of  it,  or  they  do  not  meet  the 
standards. 

However,  having  said  that,  a  failure  to  meet  standards  when  be- 
comes known — it  does  not  matter  in  my  mind  whether  it  is  a 
known  weight  issue,  a  known  alcohol  issue,  a  known  drug  issue  or 
a  known  homosexuality  issue.  That  is  a  horse  of  a  different  color, 
and  it  is  dealt  with  appropriately.  It  is  not  authorized,  and  people 
will  be  separated. 

Thank  you. 

Sergeant  Major  OVERSTREET.  I  probably  have  that  same  ques- 
tion, sir.  I  don't  know,  at  what  point  do  you  change  from  a  status 
to  conduct? 

I  heard  my  Commandant  say  a  couple  of  months  ago,  it  is  kind 
of  like  looking  at  an  arsonist  here.  He  says  at  what  point  in  time 
do  you  become  an  arsonist.  He  said  you  may  think  about  burning 
a  building  down,  you  may  even  go  get  the  matches,  you  may  do  all 
of  that,  but  you  probably  are  not  an  arsonist  until  you  strike  that 
match  and  set  the  fire. 

As  far  as  I  am  concerned,  it  is  kind  of  the  same  manner.  Once 
you  engage  in  the  act,  once  you  do  that,  at  that  point  in  time  I  be- 
lieve you  become  a  homosexual.  And  if  I  know  about  it,  as  far  as 
conduct,  then  I  will  separate  you  from  the  Marine  Corps. 

Mr.  Pickett  [presiding.]  Mr.  Bilbray  is  going  to  be  recognized 
next,  gentlemen. 

Mr.  Bilbray.  First  of  all,  I  would  like  to  thank  you  all  for  being 
here.  As  a  former  enlisted  man,  I  have  been  looking  at  generals  for 
five  or  six  years  now,  and  I  finally  feel  like  I  am  among  my  peer 
group.  Although,  I  have  to  grant  you,  I  was  never  a  Sergeant  Major 
or  anjrthing  like  that.  You  guys  always  terrorized  me  as  a  young 
recruit,  but  we  do  appreciate  your  coming  here. 

I  think,  from  the  testimony  I  have  heard  today,  that  basically 
you  feel  the  military  and  the  troops  can  live  with  this  policy  as  long 
as  this  is  the  policy  and  this  is  where  the  policy  ends. 

Is  that  too  simplistic? 

Sergeant  Major  Overstreet.  Well  stated,  sir. 

Chief  Master  Sergeant  Pfingston.  Yes,  sir. 
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Mr.  BiLBRAY.  I  remember  back  when  I  was  a  young  recruit.  You 
have  been  in  32  years.  I  was  in  basic  training  at  Fort  Ord  before 
you  entered  the  military,  so  it  makes  me  feel  really  old  at  this 
point.  I  was  a  young  recruit  under  the  old  six-month  program  that 
was  established  in  the  1950s.  And  in  the  early  1950s,  I  remember 
an  incident  that  took  place  there.  It  didn't  even  come  back  to  me 
until  I  saw  those  stripes  on  your  arms,  where  we  had  a  First  Ser- 
geant who  took  up  with  two  of  the  young  recruits  and  had  them 
up  to  his  barracks  all  the  time.  And  I  think  the  resentfulness  of 
our  group  was  not  so  much  they  were  up  there,  or  we  were  not  sure 
what  was  going  on.  But  it  was  the  fact  that  they  didn't  get  Kitchen 
Patrol  (KP)  or  guard  duty,  and  that  is  what  bothered  us. 

But  I  remember  what  happened.  There  were  several  of  the  mem- 
bers of  our  platoon  who  went  to  the  chaplain,  the  post  chaplain; 
and  one  of  the  young  men  was — in  those  days,  when  you  had  the 
guard  duty,  if  you  were  the  outstanding  person  at  the  guard  duty, 
you  became  the  Colonel's  aide  for  the  day  and  at  the  end  of  the  day 
you  got  to  say  anything  you  wanted  to  the  Colonel — and  the  young 
man  at  that  time  just  unloaded  to  the  Colonel  about  these  inci- 
dents. 

I  remember,  they  just  immediately  transferred  the  Sergeant  to 
Germany,  which  was  a  plum  post,  as  some  of  you  can  remember. 
The  cost  of  living  was  very  cheap  there.  But  they  did  not  do  any- 
thing about  these  two  other  young  people.  Really,  they  moved  the 
Sergeant  off  to  Germany  and  that  is  the  last  we  heard  about  him 
at  that  point. 

But  I  remember  the  policy  was  pretty  much,  at  that  point,  back 
in  the  late  1950s,  early  1960s  to  ignore  the  problem,  unless  the  be- 
havior became  totally  flagrant,  at  least  in  this  case,  in  this  platoon 
I  was  in,  in  this  company.  It  was  not  one  where  they  really  went 
out  of  their  way  to  weed  out  people  who  did  not  cause  a  real  prob- 
lem. 

Has  that  been  the  policy  that  you  have  seen  over  the  years,  too? 
Because  we  now  see  all  sorts  of  people  coming  forward.  And  I  am 
not  sure  when  you  talk  about  millions  of  men  who  have  been  in  the 
armed  services  that  only  a  few  hundred  people  will  be  opening  up 
and  coming  out  of  the  closet;  certainly,  to  say  that  five  or  ten  per- 
cent of  the  military  is  gay,  I  don't  believe  that  is  the  case. 

But  over  the  years — and  I  mentioned  this  to  the  Joint  Chiefs.  I 
think  I  made  them  very  uncomfortable  when  I  asked  them  this 
question,  other  than,  General  Mundy  and  General  McPeak  who 
said,  yes,  they  knew  gays  who  had  served.  They  knew  them  after 
they  found  out  they  were  gay,  after  they  had  served,  but  they  had 
served  a  long  history  of  being  in  the  military  and  served  with  dis- 
tinction. 

But  in  your  case,  too,  over  the  years,  have  you  dealt  with  gays 
in  the  military?  In  other  words,  in  the  sense  that  people  you  re- 
spected and  served  with  in  the  military,  and  then  after  they  left 
out  of  the  military  you  discovered  they  were  gay,  or  some  similar 
situation,  has  this  happened? 

And  what  is  your  feeling  toward  those  particular  enlisted  men  or 
officers,  as  to  their  effectiveness  while  in  the  military?  In  other 
words,  can  gays,  if  they  keep  the  rules,  and  if  they  don't  violate  the 
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Uniform  Code  of  Military  Justice,  can  they  effectively  serve  in  the 
United  States  military? 

Sergeant  Major  Kidd,  Well,  to  answer  the  first  part  of  the  ques- 
tion, no,  sir,  I  have  never  had  someone  I  served  with  in  the  sense 
that  you  are  talking  about, 

I  have  had  three  incidents  in  the  31  years  I  have  been  in  where 
I  have  had,  in  units  where  I  have  either  been  a  First  Sergeant  or 
Sergeant  Major,  soldiers  who  have  stepped  forward  and,  in  fact,  ad- 
mitted they  were  homosexuals,  and  we  processed  them  out.  But  as 
far  as  friends  of  mine,  no,  sir,  I  have  never  run  into  that. 

How  would  I  feel  about  it  if  it  did  happen?  I  have  to  tell  you  that 
if  you  have  someone  who  violates  the  code,  who  violates  the  rules 
that  we  live  under,  who  in  fact  lied  to  be  in  the  military,  I  would 
have  a  hard  time  respecting  him,  even  if  he  did  have  a  successful 
tour.  Because  he  would  have  lied  and  would  have  had  to  have  vio- 
lated one  of  the  main  rules  we  live  by,  and  that  is  to  be  honest. 

Mr.  BiLBRAY.  Under  the  new  rule  they  will  not  be  asked;  they  do 
not  have  to  lie  to  get  in. 

Sergeant  Major  KiDD.  You  are  talking  about  now? 

Mr.  BiLBRAY.  Yes.  Under  the  present  rule,  would  there  be  a  prob- 
lem? 

In  other  words,  as  an  example,  if  Sergeant  Major  Overstreet  was 
enlisting  right  now — ^he  is  a  new  private  and  is  gay — no  deference, 
Sergeant  Major. 

Sergeant  Major  OvERSTREET,  Thank  you,  sir. 

Sergeant  Major  KlDD.  Pretty  good  example,  though,  sir. 

Mr.  BiLBRAY.  He  is  gay  and  served  with  33,  34  years  with  dis- 
tinction, and  during  that  period  of  time,  for  some  reason,  you  dis- 
covered that  he  is  gay;  not  because  he  marched  in  a  gay  parade, 
not  because  he  wore  a  T-shirt  that  said  "I  am  gay,"  but  just  from 
your  own  feeling.  And  you  say,  I  know  that  the  sergeant  is  gay  but 
he  has  been  a  good  Marine,  he  has  been  effective,  he  has  won  med- 
als in  action  and  has  never  done  anything  to  embarrass  the  Marine 
Corps  or  violate  the  Uniform  Code. 

Do  you  feel  that  a  person  like  Sergeeuit  Major  Overstreet  could 
serve  effectively  in  the  military? 

Sergeant  Major  KiDD.  As  long  as  he  did  not  do  anything  while 
he  was  in  the  service  that  violated  the  law  and  he  went  ahead  and 
retired  and  so  forth,  I  would  probably  feel  the  same  way  about  him 
that  I  do  right  now. 

Mr.  BiLBRAY.  What  is  that? 

Sergeant  Major  Kidd.  Very  positively,  sir.  He  is  a  fellow  grunt. 
We  get  along  very  well. 

Mr.  BiLBRAY.  Okay.  Good. 

Any  different  comments  from  any  of  you?  Do  you  feel  if  a  person 
followed  those  standards  they  could  serve  in  the  military? 

Master  Chief  Hagan.  I  think  the  question  posed,  as  I  understand 
it,  is  not  a  credible  scenario,  in  that  you  have,  I  think,  posed  a 
question  of  someone  keeping  a  life-style — an  active  life-style  dis- 
creet. We  know,  that  among  the  several  m3^hs  which  have  been 
perpetrated  over  the  year  of  debate  that  is  behind  us,  we  know 
what  it  is  like  to  serve  with  homosexuals  already  because  we  have 
knowledge  of  those  who  have  come  out  of  the  closet  and  those  who 
have  served  and  retired.  And  what  we  know  is  what  the  impact  is 
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when  there  is  a  total  ban  and  when  discretion  is  enforced  by  that 

ban. 

We  also  have  the  component  that  has  been  alluded  to  earlier  by 
several  of  my  counterparts;  that  there  is  an  integrity  issue  that 
these  people  have  had  to  live  with.  Must  have  been  a  great  strain. 
But  for  a  time,  we  did  ask  the  question.  For  the  entire  time  it  has 
been  considered  incompatible,  even  before  we  asked  the  question. 
The  rule  on  homosexuality  is  far  older  than  the  ten  years  we  asked 
the  question. 

So  I  don't  think  the  scenario  is  credible  unless  you  are  talking 
about  the  individual,  which  I  think  was  quite  hypothetical,  that 
Mr.  Spence  introduced,  who  was  the  celibate  or  the  asexual  or  the 
celibate  homosexual,  in  which  case  I  have  said  I  see  that  as  a 
change  the  present  commander  in  chief  has  introduced. 
Mr.  BiLBRAY.  Any  different  answers  from  anyone? 

Chief  Master  Sergeant  Pfingston.  Not  really,  sir.  I  can  go  back 
to  the  first  part.  The  mission  of  the  United  States  Air  Force  is  to 
fly  airplanes,  missiles,  and  satellites.  We  don't  enUst  people  in  the 
Air  Force  and  then  go  find  ways  to  get  rid  of  them,  in  my  mind. 
We  bring  in  productive  people  and  make  them  members  of  this 
team. 

I  can  also,  on  the  second  part,  say  I  have  not  knowingly  served, 
either  in  peacetime  or  combat,  with  a  known  homosexual.  However, 
as  I  stated  earlier,  I  have  had  people,  when  I  was  a  mihtary  train- 
ing instructor  in  basic  training,  admit  to  me  that  they  were.  But 
maybe  they  were  admitting  to  me  because  they  found  out  after  four 
days  of  basic  training  they  didn't  like  it.  They  were  going  to  look 
for  any  way  to  go  home.  So  we  had  to  substantiate  those  that  really 
were. 

Mr.  BiLBRAY.  Like  Sergeant  Klinger  in  the  TV  show  MASH. 

Chief  Master  Sergeant  Pfingston.  They  found  out  they  didn't 
like  it  there  and  they  wanted  to  go. 

As  far  as  the  known  people — and  there  have  been  a  couple— I 
have  known  who  have  retired  and  have  admitted  the  fact?  I  still 
am  struggling  a  little  bit  with  that.  I  still  respect  their  service  and 
what  they  did  for  their  country,  but  I  also  feel  a  bit  betrayed.  Why 
are  they  admitting  this  now?  Are  they  doing  this  to  say,  I  am  going 
to  slam  dunk  you,  and  in  your  face,  and  ha,  ha,  ha,  guess  what, 
I  fooled  you  for  20  years? 

I  think  there  is  a  credibihty  or  an  integrity  issue  which  is  sepa- 
rate from,  a  job  they  did  for  their  country  and  their  Air  Force. 

Thank  you. 

Mr.  BiLBRAY.  Thank  you. 

Sergeant  Major. 

Sergeant  Major  Overstreet.  I  don't  have  much  different  than 
what  my  counterparts  said,  sir. 

I  suggest,  as  long  as  being  a  homosexual  is  against  the  Uniform 
Code  of  Military  Justice,  as  far  as  we  are  concerned,  it  is  still 
breaking  the  law,  at  least  within  our  military  law,  and  it  is  our 
duty  to  bring  that  out  if  we  know  about  it. 

As  far  as  knowing  people  who  have  been  homosexuals  who  re- 
tired from  the  Marine  Corps,  I  don't  know  any  and  don't  associate 
with  any. 
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Mr.  BiLBRAY.  Under  the  new  code,  would  it  be  true  that  being 
a  homosexual  would  not  be  a  violation;  just  engaging  in  a  homo- 
sexual act  would  be  a  violation? 

Sergeant  Major  OVERSTREET.  Correct,  sir. 

Mr.  BiLBRAY.  On  my  hypothetical — I  am  sorry  I  am  taking  a  lit- 
tle extra  time,  but  the  fact  is,  if  we  are  talking  about  a  career  offi- 
cer or  a  career  enlisted  man,  looking  over  20  or  30  years,  I  think 
you  are  right,  it  would  be  very  difficult  to  be  celibate  for  over  20 
years;  but,  for  instance,  a  three-year  recruit  could  go  through  a  3- 
or  4-year  program,  remain  celibate  during  that  time,  leave  the  mili- 
tary and  then  do  whatever  he  is  going  to  do  or  she  is  going  to  do. 

But  that  is  what  I  was  getting  at;  there  are  people  who  could, 
during  a  period  of  time,  and  maybe  for  a  lifetime,  remain  celibate. 
Priests,  I  would  say  99  percent  of  Catholic  priests  do  remain  cel- 
ibate, even  though  they  are  heterosexuals,  hopefully;  they  go 
through  it. 

Can  they  serve?  They  don't  have  to  lie  on  their  application.  Re- 
main celibate,  don't  break  the  violation.  Could  you  live  with  that 
situation?  That  is  what  I  was  asking,  and  I  think  I  got  good  an- 
swers. 

Thank  you. 

Mr.  Pickett.  Mr.  Lancaster. 

Mr.  Lancaster.  I  appreciate  your  very  fine  testimony  this  morn- 
ing. You  have  certainly  represented  your  services  well,  and  we  ap- 
preciate your  testimony. 

I  believe  that  it  is  now  appropriate  for  Congress  to  codify  its  pol- 
icy in  this  area  simply  to  give  everyone  a  comfort  level  that  they 
might  not  have  otherwise.  If  we  were  to  codify  the  practice  as  ex- 
isted before  January  of  this  year,  are  there  things  that  should  be 
included  in  this  statute  to  implement  the  old  policy  more  effec- 
tively? 

If  we  were  to  codify  the  policy,  as  enunciated  by  the  President 
and  the  Secretary,  are  there  things  that  should  be  included  in  the 
statute  that  would  help  in  implementing  that  policy? 

And  if  you  will  just  start,  Sergeant  Major  Kidd,  and  then  go 
down  the  table. 

Sergeant  Major  KiDD.  Sir,  I  guess  I  have  to  take  it  fi*om  the 
standpoint  again  of  a  noncommissioned  officer.  That  is  why  we  are 
here. 

To  me,  there  are  sufficient  information  and  guidelines  and  so 
forth  in  the  present  policy  for  me  to  accomplish  the  purpose  of  the 
policy.  As  far  as  codifying  it  in  law  and  all  of  that,  I  don't  know 
if  that  is  necessary. 

Mr.  Lancaster.  Assume  for  the  sake  of  your  answer  that  Con- 
gress has  determined  that  it  will  codify.  And  in  my  opinion,  it  will. 
It  will  codify  something.  I  do  not  think  we  will  escape  this  author- 
ization process  without  putting  something  in  law  with  regard  to 
this  policy. 

So  it  is  not  a  question  of  whether  it  should  be  codified.  But  as- 
suming that  it  is  going  to  be  codified,  are  there  things  that  should 
be  included  or  not  included  if  we  stay  with  the  old  policy?  Are  there 
things  we  should  include  or  not  include  if  we  are  going  with  the 
new  policy? 
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Sergeant  Major  KiDD.  Well,  the  one  thing— the  only  thing  that 
jumps  out  in  my  mind,  and  that  is  because  Mr,  Spence  brought  up 
the  question  here;  and  that  is  a  very  strong  statement,  period,  that 
homosexuality  is  incompatible  with  military  service.  So  there  is  no 
doubt  about  that.  There  is  no  question  about  that;  it  should  not  be 
in  any  way  watered  down  or  anything  like  that.  It  is  incompatible 
with  military  service. 

That  is  the  only  thing  I  can  think  of,  sir. 

Master  Chief  Hagan.  Yes,  sir,  the  old  poUcy,  were  it  codified,  I 
don't  think  I  can  think  of  anything  that  would  be  added,  as  it,  in 
my  experience,  served  us  well. 

The  new  policy,  as  I  have  said  before,  the  remark  about  keeping 
the  need  for  lawyers  away  from  commanders  is — I  would  clarify 
that  by  saying  that  there  needs  to  be  something  institutable  by  the 
commanding  officer,  who  doesn't  have  a  legal  officer,  certainly 
doesn't  have  a  JAG.  And  the  things  like  rebuttable  presumption 
that  have  been  talked  about  from  three  or  four  different  angles 
until  at  one  point  I  was  quite  confused  after  I  thought  I  understood 
it,  would  certainly  need  to  be  clarified  in  the  codification. 

Chief  Master  Sergeant  Pfingston.  Sir,  in  the  old  policy,  I  think 
something  needed  to  be  done  to  hold  accountable  the  people  who 
fraudulently  enhsted.  So  if  the  question  is  asked  and  somebody 
lies,  then  there  needs  to  be  some  accountability  here. 

With  the  new  poHcy,  the  fact  that  there  is  a  very  strong  state- 
ment that  there  is  no  doubt  it  is  unacceptable  is  good.  Also,  we 
don't  need  20  one-year  plans;  we  need  one  20-year  plan.  We  don't 
need  to  reinvent  this  wheel  every  year.  So  this  new  policy  needs 
to  be  it. 

Sergeant  Major  Overstreet.  Sir,  I  believe — as  far  as  I  know,  I 
don't  know  that  there  is  anything  that  we  specifically  need  to  put 
in  the  old  plan  or  the  new  plan. 

I  am  of  the  opinion  that  I  know  what  the  spirit  and  intent  of  it 
is,  and  I  believe  everyone  here  probably  knows  what  the  spirit  and 
intent  is;  we  just  need  the  jargon  to  maJce  it  work. 

Mr.  Lancaster.  And  what  is  that  "jargon,"  Sergeant  Major? 

Sergeant  Major  Overstreet.  I  am  not  a  lawyer,  sir.  As  I  said, 
I  know  what  the  spirit  and  intent  is. 

As  to  what  those  rebuttable  presumptions  and  all  those  other 
words  we  are  going  to  put  in  here,  I  think  the  average  layman 
needs  to  know  what  that  is  as  well,  sir. 

Mr.  Lancaster.  Sergeant  Major  Kidd  said  he  did  not  think  codi- 
fication was  necessary;  that  the  policy  was  sufficiently  clear  to  be 
implemented.  I  wonder  what  the  opinions  of  the  other  three  wit- 
nesses are. 

Would  it  provide  a  level  of  comfort  to  the  men  and  women  who 
serve  with  you  if  this  policy  were,  in  fact,  enunciated  by  Congress 
and,  therefore,  pinned  down,  as  Chief  Master  Sergeant  said,  for  the 
indefinite  future  so  that  it  is  not  subject  to  administrative  change 
from  time  to  time? 

Would  codification,  therefore,  be  helpful  in  giving  a  comfort  level 
that  might  not  exist  if  it  were  administrative  only? 

Master  Chief. 

Master  Chief  Hagan.  In  my  personal  opinion,  yes,  sir. 
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Chief  Master  Sergeant  Pfingston.  Sir,  in  my  personal  opinion, 
implementing  the  policy  is  like  anything  else,  we  take  an  oath  of 
enlistment  and  we  are  told  how  to  wear  our  uniform  and  when  to 
come  to  work  and  when  to  go  home. 

The  determination  of  whether  or  not  that  needs  to  be  codified 
from  the  Congress'  viewpoint  is  a  decision  that  you  would  have  to 
make. 

Sergeant  Major  OVERSTREET.  Sir,  I  believe  that  those  of  us  who 
wear  the  uniform  are  very  close  to  this,  and  we  probably  under- 
stand that.  I  think  it  would  be  helpful  to  us  as  well  because  we  are 
still  in  the  business  of  hiring  folks.  I  think  it  would  be  helpful  in 
the  sense  that  Middletown,  America,  now  understands  what  that 
policy  is  as  well  and  knows  where  we  are  going  from  here. 

So  I  think  it  would  certainly  be  helpful  in  that  aspect,  sir. 

Mr.  Lancaster.  Thank  you,  gentlemen. 

Mr.  Skelton.  Mr.  Bartlett? 

Mr.  Bartlett.  Thank  you,  very  much. 

I  would  like  to  pursue  the  perception  of  what  the  policy  is,  if  I 
might,  that  the  previous  questioner  brought  up. 

I  can  read  these  documents  we  are  presented  and  reach  a  variety 
of  conclusions  about  what  the  new  policy  is.  I  have  listened,  now, 
to  over  two  days  of  testimony;  and  let  me  tell  you  what  I  think  the 
testimony  is  saying;  that  the  witnesses,  including  you  all,  have  con- 
cluded the  new  policy  is: 

The  new  policy  is  marginally  different  fi-om  the  old  policy.  Just 
two  things  are  changed:  We  will  not  ask  the  question  and  we  will 
not  pursue  witch-hunts,  which  we  have  not  pursued  anyhow.  But 
we  will  include  some  language  here  to  assure  people  that  we  are 
not  going  to  do  it  in  the  future. 

Is  that  your  perception  of  the  difference  between  the  new  policy 
and  the  old  policy? 

Sergeant  Major  KiDD.  That  is  a  pretty  good  statement,  sir.  I 
agree  with  that. 

Master  Chief  Hagan.  Yes,  sir,  roughly  speaking. 

Chief  Master  Sergeant  Pfingston.  Yes,  sir. 

Sergeant  Major  Overstreet.  Yes,  sir. 

Mr.  Bartlett.  I  gather  that  you  also  feel  very  strongly  that  the 
statement  which  has  been  a  basis  for  action  for  a  number  of  years 
now  is  very  important  to  maintain,  and  that  is  that  homosexuality 
is  incompatible  with  military  service.  Do  you  still  agree  with  that? 

Sergeant  Major  KiDD.  It  needs  to  be  in  there,  yes,  sir. 

Master  Chief  Hagan.  Yes,  sir. 

Chief  Master  Sergeant  Pfingston.  Yes,  sir. 

Sergeant  Major  Overstreet.  Yes,  sir. 

Mr.  Bartlett.  I  have  the  feeling  that  what  the  new  policy  in- 
tends to  say — and  let  me  see  if  you  are  comfortable  with  this  state- 
ment— that  the  presence  of  known  or  practicing  gays  in  the  mili- 
tary is  incompatible  with  military  service. 

Sergeant  Major  KiDD.  It  is  homosexuals  in  the  service.  Practicing 
or  known,  I  think  is  what  you  said.  Yes,  sir. 

Master  Chief  Hagan.  And  yes,  sir. 

Chief  Master  Sergeant  PFINGSTON.  Yes,  sir.  Homosexuality  is  un- 
acceptable. 

Sergeant  Major  Overstreet.  Yes,  sir. 
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Mr.  Bartlett.  I  have  heard  several  of  you  say  you  are  concerned 
about  the  phenomena  of  the  camel's  nose  under  the  tent  and  where 
this  might  go  in  the  future. 

Let  me  ask  you,  if  the  responsibility  rests  with  the  Congress, 
which  I  think  the  Constitution  mandates— and,  by  the  way,  right 
in  front  of  you  is  a  little  brass  plaque.  If  you  will  read  the  last  two 
lines  of  that,  I  think  it  says  very  clearly  that  rules  for  the  govern- 
ment and  regulation  of  the  naval  and  land  forces  are  the  respon- 
sibility of  the  Congress. 

Now,  the  executive,  the  military,  in  the  form  of  the  commander 
in  chief,  and  the  Secretary  of  Defense,  have,  I  think,  presumed  that 
if  the  Congress  does  not  act,  they,  therefore,  can  act  with  either  an 
Executive  Order  or  a  directive  which  the  Secretary  of  Defense  has 
issued. 

Would  you  be  more  comfortable  with  the  Congress  deciding 
changes  in  the  future  or  with  the  executive  being  able  to  make 
these  changes  in  the  future,  if  they  are  to  be  made? 

Sergeant  Major  KiDD.  Sir,  I  gave  an  answer  a  minute  ago  about 
did  I  feel  they  needed  to  codify  this  present  policy,  and  I  said  no. 
But  my  answer  had  to  do  with,  for  me,  for  a  noncommissioned  offi- 
cer hke  me,  getting  the  job  done. 

My  fellow  grunt  down  at  the  other  end  of  the  table  brought  out 
a  good  point.  Having  it  done  by  this  body  does  send  a  message  to 
the  civilian  community  where  we  get  our  young  men  and  women. 
So  if  it  helps  in  that  respect,  certainly  I  would  rather  it  be  done 
by  the  highest  level  so  that  it  will  reassure  them  and  we  will  con- 
tinue to  get  those  quality  young  men  and  women  in,  yes,  sir. 
Mr.  Bartlett.  That  it  is  not  going  to  be  capriciously  changed. 
Master  Chief  Hagan.  Yes,  sir.  And  I  think  I  would  fall  back  less 
on  the  capriciousness  than  to  what  the  Sergeant  Major  of  the  Ma- 
rine Corps  said;  that  when  the  Congress  is  involved — again  speak- 
ing from  the  personal  opinion  that  you  have  asked  for — we  are  fol- 
lowing, then,  the  American  society  more  closely,  as  you  come  from 
all  segments  of  it. 

It  has  been  clear  to  me,  as  we  debated  this,  that,  as  the  sailor 
luiderstood  the  worst  case  changes,  we  were  far  from  being  in  step 
with  mainstream  America's  desires.  So  that  is  why  I  would  prefer 
that  Congress  play  in  this  sort  of  an  issue. 

Chief  Master  Sergeant  Pfingston.  Sir,  in  my  mind  and  in  my 
opinion,  it  is  kind  of  like  I  am  getting  ready  to  go  play  the  Super 
Bowl  on  Sunday— I  won't  say  anything  about  the  Dallas  Cowboys; 
this  is  the  wrong  city  to  do  that  in — but  all  we  ask,  sir,  is  somebody 
establish  the  rules  that  we  are  going  to  play  this  game  by.  And 
whatever  it  is  in  the  best  interest  of  our  country  and  our  armed 
forces  and  the  Air  Force  is  the  decision  that  needs  to  be  made. 

And  when  we  find  out  what  those  rules  are,  then  we  can  play 
the  game. 

Sergeant  Major  OvERSTREET.  I  think  that  is  probably  one  of  the 
most  destructive  things  we  have  in  the  military,  sir,  is  once  we  go 
through  an  agenda,  regardless  of  whatever  it  is,  and  we  think  we 
have  it  nailed  down,  and  about  the  time  that  we  have  it  back  out 
on  the  street  and  working  again,  than  it  comes  up  again. 
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So  I  suggest  if  there  is  any  way  that  we  could  do  this  thing  once 
and  do  it  right — and,  as  my  counterpart  here  said,  let's  make  one 
20-year  plan  rather  than  20  one-year  plans. 

Mr.  Bartlett.  I  would  comment  that  if  the  Congress  does  it, 
then  it  will  not  be  changed,  at  least  until  Congress  meets  again, 
and  then  only  after  a  considerable  public  debate.  So  I  think  that 
that  should  be  somewhat  reassuring. 

Thank  you  all  very  much. 

Chief  Master  Sergeant  Pfingston.  Sir,  I  might  add  it  is  kind  of 
tough  to  keep  changing  the  game  plan  in  the  Super  Bowl  every 
quarter. 

Mr.  Skelton.  Mr.  Stupak. 

Mr.  Stupak.  Thank  you,  Mr.  Chairman. 

I  am  sorry  Mr.  Buyer  is  not  here  because  I  had  a  comment  more 
directed  at  him;  and,  with  all  fairness,  I  hate  to  say  it  when  he  is 
not  here,  but  I  think  it  should  be  said. 

There  was  some  suggestion  earlier  that  Colin  Powell  and  the 
Joint  Chiefs,  when  they  testified  earlier  had  a  commissar  to  brief 
them  and  program  them  so  they  would  only  state  the  party  line. 
That  leaves  me  personally  to  believe  that  maybe  Mr.  Buyer's  state- 
ment in  Roll  Call  that  he  suffers  from  the  Gulf  War  fatigue  illness, 
might  contribute  to  his  statement.  And  I  think  this  committee—at 
least  I  believe  personally — this  committee  should  recognize  that  ill- 
ness and  help  him  out  a  Uttle  bit. 

Mr.  DORNAN.  Mr.  Chairman,  that  is  unseemly.  It  really  is.  That 
is,  from  a  freshman  member,  really  unseemly. 

Mr.  Skelton.  Mr.  Stupak  has  the  floor. 

Mr.  Stupak.  It  was  unseemly  before  to  suggest  these  gentlemen, 
a  Joint  Chief  and  a  Chief  of  Staff,  military  leaders,  are  somehow 
programmed  by  a  commissar  to  come  here  and  not  tell  the  truth. 

Mr.  DORNAN.  Would  the  gentleman  yield? 

Have  you  worn  the  uniform?  Do  you  know  the  difference  between 
active  duty  and  retired;  whether  you  have  the  full  force  of  first 
amendment  rights?  Big  difference. 

Mr.  Stupak.  Well,  as  I  said,  I  wish  Mr.  Buyer  were  here,  and  I 
wish  he  would  have  said  that  the  other  day  when  the  Chiefs  were 
testifying,  because  I  am  sure  they  would  have  set  him  straight. 

My  question,  though,  all  you  gentlemen  indicated  earlier  that  the 
anxiety  level  seems  to  have  calmed  down  with  the  announcement 
of  a  policy.  Has  this  new  poHcy  or  proposed  new  policy  heightened 
any  anxiety? 

They  know  what  it  is;  they  have  had  a  chance  to  look  at  it  for 
maybe  a  week.  Has  that  caused  any  greater  concern  other  than 
maybe  the  camel  sticking  his  nose  under  the  tent? 

Sergeant  Major  KiDD.  No,  sir. 

Master  Chief  Hagan.  I  would  just  clarify  a  little  bit.  Lots  of  sail- 
ors have  not  had  a  chance  to  understand  the  proposal,  because  they 
are  so  very  busy  with  what  they  are  assigned  to  do,  like  the  de- 
ployed sailors  in  Japan  I  spoke  to  yesterday. 

But  the  answer  to  the  direct  question  you  asked  is  the  fact  that 
the  worst  case  fears  or  concerns  during  the  early  stage  of  the  de- 
bate, that  an  exclusionary  ban  would  be  lifted  entirely,  seems  to 
have  been  settled  in  the  direction  of  something  incremental,  at 
best.  That  has  lowered  anxiety,  and  I  don't  see  it  being  raised. 
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And  I  think  also,  as  several  of  my  counterparts  have  said,  every- 
one is  quite  anxious  to  get  it  behind  us  so  that  we  can  expend  the 
energy  and  emotion  that  has  been  spent  on  this  on  more  important 
and  more  immediate  endeavors. 

Chief  Master  Sergeant  Pfingston.  Sir,  there  are  a  couple  of  little 
parts  I  need  to  comment  on. 

First  off,  they  are  very  satisfied.  However,  from  the  airmen's 
standpoint,  they  are  still  somewhat  confused  about  the  conversa- 
tion that  is  going  on  here  today.  As  a  matter  of  fact,  I  have  been 
asked  why  I  am  to  testify  today  and  I  was  not  asked  to  testify  prior 
to  July.  There  is  a  confusion  factor  there  about  what  are  we  doing 
now?  They  don't  understand  how  some  of  these  things  happen. 

But  the  level  of  anxiety  is  tremendously  lower  now,  number  one, 
because  of  the  alternative  decision  that  the  ban  would  be  lifted, 
and  that  would  not  have  gone  well  at  all.  And,  number  two,  this 
is  something  that  they,  as  I  stated  earlier  in  my  comments,  under- 
stand what  don't  ask,  don't  tell,  and  don't  pursue  means. 

Sergeant  Major  Overstreet.  Sir,  I,  too,  believe,  in  the  Marine 
Corps,  that  the  anxiety  level  is  down  because  I  believe  they  believe 
that  they  can  live  with  this  policy  and  they  can  implement  this  pol- 
icy. 

Mr.  Stupak.  Sergeant  Major  Overstreet,  you  indicated  with  the 
new  policy  that  now,  before  an  investigation  would  ever  begin,  you 
would  probably  talk  to  lawyers.  I  think  was  sort  of  your  quote. 

If  there  was  an  investigation  before  this  policy,  before  January 
of  1993,  were  lawyers  consulted  before,  do  you  know? 

Sergeant  Major  Overstreet.  Yes,  sir,  I  believe  they  were. 

Like  I  said,  our  business  has  not  changed,  probably  will  not 
change  a  great  deal.  If  you  had  one  of  those  situations — and  many 
situations  are  clearly  defined  and  you  know  exactly  what  to  do 
about  that — if  you  have  one  of  those  situations  that  is  in  the  gray 
area,  I  suggest  that  you  seek  the  right  counsel. 

Many  times  now  the  military  legal  counsel  is  the  individual  or 
the  focus  in  which  you  need  to  go.  So  I  don't  believe  that  has 
changed  a  great  deal,  sir. 

Mr.  Stupak.  Thank  you. 

And  thank  you,  Mr.  Chairman. 

Mr.  Skelton.  Thank  you.  TiUie  Fowler. 

Mrs.  Fowler.  Thank  you,  Mr.  Chairman.  Most  of  my  questions 
have  been  asked.  I  just  have  two  others  that  I  don't  think  have 
quite  been  covered  yet.  One  deals  with  the  recruitment  of  new  re- 
cruits. 

Contrary  to  maybe  your  understanding,  my  understanding  of  this 
new  policy  is  that  it  does  say  that  homosexual  status,  homosexual 
orientation,  is  acceptable  in  the  military;  that  homosexual  conduct 
is  not.  But  it  makes  it  very  clear  that  orientation  and  status  is. 

I  would  like  to  know  your  opinion  on  whether  or  not  you  think 
that  new  policy  will  have  a  negative  impact  on  recruiting  new 
members  for  the  service. 

I  just  have  two  questions — but  I  will  go  ahead  and  give  you  this, 
too,  and  it  is  a  specific  example,  because  I  am  very  concerned 
under  the  policy  guidelines  for  this  new  policy  that  certain  activi- 
ties are  said  to  be  okay  but  they  don't  constitute  credible  informa- 
tion, et  cetera. 


375 

And,  in  particular,  I  want  to  know  your  opinion,  as  an  NCO,  if 
a  service  member  in  the  barracks,  in  the  bunk,  on  the  ship,  at  sea, 
every  day,  has  around  his  bunk  or  beside  his  place,  homosexual 
publications,  overtly  possessing  them  and  reading  them,  will  this 
or  will  it  not  create  a  problem  with  morale  and  unit  cohesiveness? 

Those  are  my  two  questions,  and  I  appreciate  your  starting.  Ser- 
geant Major  Kidd. 

Sergeant  Major  KiDD.  Well,  I  think  that  if  someone — the  particu- 
lar example  that  you  gave — ^has  material  around  every  day,  con- 
stantly reading  this  and  so  forth,  I  think  that  would  certainly  be 
something  that  would  start  an  inquiry,  if  you  will,  within  the  unit, 
the  squad,  the  platoon,  and  so  forth,  and  that  noncommissioned  of- 
ficers do  play  a  part  in  that  to  see  if  there  are  other  indicators. 

Certainly  someone  who  reads  it  on  a  regular  basis  would  be 
grounds,  I  think,  for  at  least  looking  to  see  if  there  are  other 
things. 

Mrs.  Fowler.  You  need  to  read  your  policy  guidelines  better  be- 
cause it  specifically  says  that,  in  and  of  itself,  does  not  constitute 
credible  information  which  would  provide  a  basis  for  instituting  an 
investigation. 

I  am  reading  this  right  out  of  the  Department  of  Defense  policy 
guidelines. 

Sergeant  Major  Kidd.  Yes,  ma'am.  But  I  am  saying  you  dont 
necessarily  have  to  start  an  investigation.  You  do  put  that  with 
anything  else  that  you  have.  You  don't  go  looking  for  it,  but  it  is 
something  that  you  are  aware  of;  okay? 

As  far  as  the  first  part  of  your  question  on  people  coming  in  with 
the  orientation  or  the  status 

Mrs.  Fowler.  I  don't  mean  people  themselves.  I  mean,  does  the 
fact  that  now  the  Department  of  Defense  is  saying  orientation  and 
status  are  no  longer  a  bar  to  joining  the  military,  is  that  going  to 
cause  you  a  problem  in  recruiting  others  into  the  military? 

Not  those  who  have  that  orientation  status,  but  others  who  did 
not  but  now  see  that  the  military  has  opened  the  door  and  said 
those  who  have  that  status  or  orientation  are  acceptable  in  the 
military;  they  will  be  allowed  to  serve. 

Sergeant  Major  KiDD.  But  my  understanding  of  the  fact  is  that 
the  only  kind  of  homosexual  that  would  be  able  to  come  in  under 
that  situation  is  one  who  would  not  live  as  a  homosexual,  would 
not  perform  as  a  homosexual,  and  would  totally  divorce  themselves 
from  that  life-style  and  conduct.  And  the  way  we  are  explaining 
it — would  explain  it  to  soldiers — ^would  be  that  way. 

And  then,  no,  I  do  not  think  it  would  cause  people  to  leave  the 
service,  because  they  would  realize  they  are  totally  divorced  from 
those  kinds  of  activities. 

Mrs.  Fowler.  Let  us  go  on  to  Master  Chief  Hagan.  I  don't  mean 
leaving  the  service.  I  mean  recruiting  those  new  young  people  out 
there  today. 

Master  Chief  Hagan.  I  think,  Mrs.  Fowler,  as  I  understand  the 
policy,  impacts  upon  recruiting  might  be  discernible.  I  am  not  sure 
it  would  be  significant,  as  I  understand  the  policy,  as  it  gets  clari- 
fied. 

I  think  you  make  it  clear  that  clarification  is  necessary,  even  as 
much  as  I  have  read  it  over  the  past  few  days.  I  have  heard,  in 
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fact,  in  testimony,  some  debate  over  what  you  just  challenged  the 
Sergeant  Major  on;  whether  or  not  there  would  be  grounds  for  in- 
vestigation. I  heard  the  service  Chiefs  discuss  that;  I  heard  the 
lawyers  discuss,  as  I  watched  it  very  late  last  night,  the  C-SPAN 
replay,  those  sorts  of  issues. 

So  those  things  need  clarification  as  does  any  new  policy  prior  to 
its  implementation.  Many  of  the  roadblocks  are  not  found  until  we 
actually  implement  it.  And  many  of  the  things  we  have  discussed, 
or  our  bosses  have  discussed  over  the  past  few  days,  will  probably 
not  be  troublesome.  The  things  that  will  be  troublesome  I  expect 
we  have  not  anticipated. 

Your  first  question,  about  recruiting,  I  think  I  have  answered. 

The  second  question,  about  the  possession  of  homosexual  mate- 
rial, I  think  it  is  very,  very  situational.  I  think  it  would  have  to 
be  put  together  with  a  number  of  other  things.  I  think  it  might  be, 
since  we  are  being  hypothetical,  the  difference  between  a  very  curi- 
ous young  m£in  or  woman  and  an  in-your-face  sort  of  thing,  which 
is  something  I  think  we  all  understand,  it  is  situational  and  de- 
pendent upon  other  circumstances. 

Chief  Master  Sergeant  Pfingston.  The  first  part,  the  recruiting 
effort,  I  don't  see  that  being  a  big  issue.  There  are  a  lot  of  issues 
right  now  on  the  plate,  in  my  mind,  that  very  well  could  eventually 
send  a  red  flag  up  with  recruiting  efforts.  This  may  be  one.  I  don't 
see  it  to  be  that  large.  Other  large  issues  are  affecting  the  future 
of  the  armed  forces,  downsizing,  entitlements  and  base  closures. 

As  far  as  the  magazines,  I  see  this,  again,  as  not  atypical  of  the 
involvement  of  NCOs  and  senior  NCOs  in  the  Air  Force  in  their 
day-to-day  supervisor  responsibilities  to  sort  out  whether  or  not 
this  is  a  trend-setting  thing.  First  Sergeants  and  NCOs  deal  daily 
with  financial  irresponsibility.  Now,  does  that  one  unpaid  bill  say 
that  this  person  has  a  problem,  and  we  don't  need  him  in  the  Air 
Force?  No,  it  does  not.  Does  several?  Maybe  they  do. 

So  I  think  an  individual  looking  at  a  magazine  in  and  of  itself 
probably  is  not  a  trend-setting  or  an  alarming  red-flag-raising  sig- 
nal. But  one  who  that  has  stacks  and  stacks  and  libraries  of  them 
in  their  dormitory  room,  probably  it  is,  and  somebody  would  have 
to  sort  that  out. 

And  that  is  why,  in  my  mind,  we  pay,  educate  and  train  senior 
NCOs  to  be  first-line  supervisors  in  the  best  Air  Force  in  the  world. 

Mrs.  Fowler.  As  we  move  on  to  Sergeant  Major  Overstreet,  I 
want  to  clarify  my  question  which  dealt  with  the  materials.  What 
impact  it  would  have  on  the  morale  and  unit  cohesiveness? 

Chief  Master  Sergeant  Pfingston.  If  it  was  trend-setting,  it 
would  have  an  incredible  affect  on  unit  morale  and  unit  cohesion. 

Sergeant  Major  Overstreet.  I  imderstand.  Thank  you,  ma'am. 
As  far  as  recruiting  goes,  I  believe  it  does  have  an  impact  on  our 
recruiting.  I  think  it  could  have  an  impact  on  our  recruiting. 

During  this  six-month  period  that  we  have  been  undergoing,  I 
am  going  to  suggest  to  you  that  it  is  not  hard  to  sell  a  young  man 
or  woman  on  military  service.  It  is  much  more  difficult  to  sell  their 
folks  on  it.  And  I  think  we  have  to  know  exactly  what  platform  we 
stand  on;  what  the  situation  really  is,  because  we  want  to  be  up 
front.  We  want  to  be  very  trustworthy.  We  want  to  explain  what 
that  is  to  them. 
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I  think  they  are  following  this  very  closely.  I  think  it  does  have 
an  impact  upon  our  recruiting  business. 

As  far  as  reading  material  in  the  barracks,  I  am  going  to  suggest 
to  you  the  first  thing  that  would  happen  is  some  young  corporal 
would  come  by  and  probably  explain  the  rules  of  the  road  to  this 
individual  who  left  that  gear  adrift.  And  if  that  continued  to  hap- 
pen, it  might  get  a  little  more  brassy  than  that. 

When  it  comes  to  the  point  that  it  disrupts  good  order  and  dis- 
cipline, okay,  I  think  the  person  has  crossed  the  line  right  there. 

If  it  is  a  one-time,  two-time  thing — ^but  as  you  suggested,  if  it  is 
going  to  be  a  continual  daily  situation,  that  is  very  disruptive  to 
good  order  and  discipline  and  it  will  not  be  tolerated  and  appro- 
priate action  will  be  taken. 

Mr.  DORNAN.  Mr.  Chairman. 

Mr,  Skelton.  Yes. 

Mr.  DORNAN.  We  are  going  to  have  to  break  at  11:00. 

Mr.  Skelton.  Yes,  and  I  was  about  to — are  you  through,  Mrs. 
Fowler? 

Mrs.  Fowler.  Yes. 

Mr.  Skelton.  I  was  about  to  recognize  Mr.  Doman,  for  the  next 
four  and  a  half  minutes. 

Mr.  DoRNAN.  Thank  you,  Mr.  Chairman. 

Gentlemen,  I  have  the  only  freestanding  bill  in  either  the  House 
or  the  Senate  in  H.R.  667,  and  some  of  your  witnesses  alluded  to 
it  yesterday.  One  of  you  even  acknowledged  by  nodding  that  you 
are  aware  of  it. 

I  wanted  to  clarify  just  one  thing.  I  only  have  one  question.  First 
of  all,  a  personal  comment.  From  what  I  can  understand  about 
Desert  Storm  fatigue  syndrome,  it  is  physical  fatigue,  not  mental 
fatigue;  and  I  hosted  the  fi-eshman  Congressman  from  Indiana  on 
a  national  show  yesterday.  I  have  never  heard  a  more  articulate 
senior  Member  or  freshman  Member  in  my  life  on  this  issue. 

Mr.  Buyer  reached  out  to  610  stations,  over  two  million  people, 
from  Nome,  Alaska,  to  the  Virgin  Islands  and  from  Puerto  Rico  to 
Guam  and  all  the  ships  at  sea,  including  Marine  expeditionary 
ships  off  the  coast  that  pick  up  the  Rush  Limbaugh  Show.  Mr. 
Buyer  was  brilliant,  and  he  may  be  submitting  legislation  in  this 
subcommittee.  He  may  be  introducing  my  legislation  in  full  com- 
mittee. 

I  will  introduce  mine,  and  I  wiU  fight  the  Rules  Committee,  and 
I  already  have  my  marker  in  to  get  a  vote  on  the  policy  as  of  Janu- 
ary 1st.  My  bill  is  a  one-line  bill  to  keep  the  poUcy  as  it  was. 

One  more  observation  and  then  my  one  question.  We  have  tried 
to  avoid,  myself  included,  all  the  moral  ramifications  of  this  except 
when  we  had  eight  chaplains  before  us;  and  it  was  not  a  formal 
House  Committee,  it  was  an  ad  hoc  research  committee  hearing. 
All  eight  chaplains  said  what  I  will  bet  every  one  of  you  have  done 
in  over  120  years  of  service,  all  combined  here,  coiuiseled  young 
people  with  personal  problems.  And  every  chaplain  said,  based  on 
the  word  L-O-V-E,  Christian  and  Judeo-Christian  love,  that  if 
someone  had  a  problem  with  homosexuality,  for  their  own  mental 
well-being,  which  means  emotional  well-being,  their  physical  well- 
being,  HIV  contamination  deunage,  and  for  their  spiritual  well- 
being,  get  out  of  the  military  where  you  serve  with  a  cohort  of  at- 
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tractive  people  your  own  age.  Get  out  and  rebuild  your  life  some- 
where else. 

I  think  that  is  pretty  good  advice,  and  I  won't  ask  you  to  com- 
ment on  it,  the  moral  issue. 

You  all  pay  with  your  tax  dollars  for  Public  Broadcasting  System. 
PBS  had  what  they  called  Homosexual  Pride  Week,  using  the  ad- 
jective gay,  about  two  months  ago.  They  ran  a  British  film  called 
"The  Lost  Voice  of  the  Cranes",  an  esoteric  title  about  derricks.  In 
that,  two  homosexual  lovers,  by  candlelight,  were  shown  having 
foreplay  and  then  afterplay,  and  then  one  of  them  says,  "Winston, 
your  mother  is  never  going  to  accept  that  you  like  taking  it  up  the 
bum." 

I  know  there  are  no  children  in  this  room;  and  since  I  paid  for 
that,  you  and  I,  with  our  tax  dollars  for  public  broadcasting,  I  am 
using  that  term.  And  you  gentlemen  all  know  that  the  best  of  your 
troops  can  never  respect  and  thereby  follow  orders  totally  from 
someone  who  likes  taking  it  up  the  bum,  no  matter  how  secret  he 
keeps  it.  Once  it  leaks  out,  they  think  this  person  is  abnormal,  per- 
verted, and  a  deviant  from  the  norm. 

I  already  see  some  nodding  heads. 

Here  is  my  question.  I  understand,  because  I  was  not  here,  that 
three  of  you — minus  my  branch  of  service — three  of  you  said  you 
would  prefer  the  ban  personally  the  way  it  was,  or  the  policy  the 
way  it  was  before  January  1st.  Do  I  understand  that  correctly? 

Start  and  we  will  go  from  the  Marine  Corps. 

Sergeant  Major  Overstreet.  That  is  correct,  sir. 

Chief  Master  Sergeant  Pfingston.  Yes,  sir,  with  some  qualifica- 
tions of  the  old  ban. 

Mr.  DORNAN.  Qualifies  the  one  I  was  told,  disqualifying  my  serv- 
ice. Good. 

Navy. 

Master  Chief  Hagan.  Yes,  sir.  I  want  to  ask  for  a  personal  view. 

Sergeant  Major  KiDD.  Yes,  sir. 

Mr.  DORNAN.  I  will  see  if  I  can  help  you  with  that. 

Thanks,  gentlemen. 

Mr.  Skelton.  Thank  you  very  much.  We  made  it  under  the  wire 
on  the  time. 

I  want  to  comment  that  each  of  you  have  done  a  superb,  straight- 
forward job  of  testifying.  I  compliment  you  very,  very  much,  and  I 
cannot  help  but  remark  that  I  have  not  only  added  confidence  but 
added  admiration  for  you  and  for  the  work  that  you  do. 

This  has  not  been  an  easy  subject  nor  an  easy  task  for  you,  but 
I  am,  for  one,  very,  very  proud  of  you,  and  I  appreciate  your  com- 
ing. 

Mr.  Kyl.  I  agree. 

Mr.  Chairman,  may  I  just  indulge  you  and  the  gentlemen  for  one 
more  moment  to  echo  what  you  said? 

Mr.  Skelton.  Yes. 

Mr.  Kyl.  To  put  an  exclamation  point  on  it,  to  tell  you  that  I 
think  that  your  testimony  has  been  among  the  very  most  helpful 
we  have  had.  It  has  been  informative,  it  has  been  enlightening,  it 
has  been  straightforward  and  candid,  that  is  obvious,  and  that  is 
very  appreciated. 
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And  it  suggests  to  me  that  the  reason  we  have  the  greatest  of 
all  militaries  in  the  world  is  because  we  have  great  NCOs  such  as 
yourself.  And  I  echo  the  Chairman's  comments,  that  your  testimony 
today  was  very,  very  much  appreciated. 

Mr.  Skelton.  Thank  you  very  much. 

We  are  adjourned. 

[Whereupon,  at  11:00  a.m.,  the  subcommittee  was  adjourned.] 
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